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THE WORK OF THE WISCONSIN SUPREME COURT 
¥OR THE 


AUGUST 1939 AND JANUARY 1940-TERMS 


I. 
STATISTICAL SURVEY 


Martin M. Votz 


The calendar of the Wisconsin Supreme Court for the August 
1939 and January 1940 terms was the shortest since 1933, when sta- 
tistical data as to the work of the court were first tabulated in the 
Wisconsin Law Review. It consisted of 401 cases as compared with 
437 cases for the 1938-39 terms and with 504 cases for the 1933-34 
terms when the court disposed of its greatest volume of business 
since these compilations were begun. 

Table I showing the disposition of cases for the August 1939 
and January 1940 terms, reveals that 329, or 82 per cent, of the 
cases were actually decided by the court, and that the remaining 72, 
or 18 per cent, were continued, dismissed, affirmed or reversed by 
stipulation or by the court pursuant to its rules. Of the 329 cases 
actually decided, about 55 percent were completely affirmed and about 
34 per cent completely reversed. The rest were affirmed in part, 
reversed in part, modified, or original actions. Under rule 64 the 
court affirmed 44, or 13 per cent, of the cases actually decided with- 
out opinion. Since opinions were written in the four cases in which 
appeals were dismissed on motion, and in 285 of the cases actually 
decided, a total of 289, or about 72 per cent, of the calendar cases 
were decided with written opinions. In a number of instances several 
cases were consolidated for argument and decided by a single written 
decision. Therefore, as tables III and IV show, only 268 opinions 
were written by the seven justices. 

Each justice wrote an average of 38.3 opinions, excluding one 
per curiam opinion and dissenting opinions. Chief Justice Rosen- 
berry wrote the greatest number of opinions, and Justice Fowler 
again led in the number of written dissenting opinions, writing 
seven while the other members of the court combined wrote only 
six. 

Of the 113 cases reversed, 12 were remanded for a new trial, 
28 remanded with directions to the trial court to dismiss the action 
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or proceedings begun by the plaintiff, and 18 remanded for further 
proceedings according to law or in accordance with the court’s opin- 
ion. The court exercised its original jurisdiction in five instances. 

Automobile accident cases again bulked large in the court cal- 
endar. As indicated by table III, there were 60 cases, a slight in- 
crease over last year, that fell under this classification. Seventeen 
of these were affirmed without opinion and ten with connected cases. 
The compiler of these statistics last year stated that the number of 
automobile accident cases was a matter of concern and challenge to 
those interested in reducing the quantity of appellate work and the 
burden thereof. Judging from the 23 workmen’s compensation cases 
appealed, it would appear that adopting a commission system of dis- 
posing of automobile cases would not lessen the work of the Supreme 
Court materially. Applications for rehearing decreased from 72 in 
the 1938-39 terms to 63 in the 1939-40 terms. The court denied 
44 of the motions with costs, 17 without costs and in two cases the 
court’s mandates were modified even though the motions for rehear- 
ing were denied. None of the motions for rehearing were granted. 




































































TABLE I 
DisposaL OF LITIGATION* 

Affirmed with opinion 138 
PR I I satis csassnsahscananncnananientenieiesteisepnpbisintbsnasiepacecasihanacceptsioenistas 44 
Affirmed in part, medified in part 1 
Affirmed and cause remanded for further proceedings 1 
Affirmed in part, reversed in part 8 
Modified and as modified affirmed 16 
Reversed on hearing 113 
Writ of mandamus denied 1 
Writ of prohibition denied ........ 1 
Writ of mandamus granted 1 
Writ of prohibition granted 1 
Question certified to court 1 
Original action for declaratory judgment 1 
License to practice law suspended 1 
Resignation of attorney accepted 1 
Continued by stipulation 4 
Continued 14 
Dismissed on motion 4 
Dismissed by stipulation 38 
Judgment reversed by stipulation 1 
Judgment reversed for non-appearance of respondent (Rule 32) ......-.....-:ss::s00 2 
Judgment affirmed on motion of respondent (Rule 32) .......-ssssssssssssssnesseneerneess 6 
Appeal dismissed for want of prosecution (Rule 31) 3 

Total 401 








* This table shows the disposition of the 401 cases comprising the August 1939 
and January 1940 terms. Each case is listed only once. Motions for rehearing are 
not included. 





BESTS 





Affirmed in part, reversed in part 
Modified and as modified, affirmed 
Remanded with directions to/for* 





TABLE II 


DisposaAL Upon REVERSAL on Partrat REVERSAL 


WORK OF THE SUPREME COURT 











Affirm order of Industrial Commission 





Set aside award of Industrial Commission 





Enter order of Department of Ag. and Markets 


Affirm order of Taxation Commission 








Set aside tax assessment 





Overrule demurrer to complaint 





Sustain demurrer 





New trial 





Dismiss complaint, petition or claim 





Discharge guardian and restore property 





Construe will according to opinion 





Dismiss counterclaim 





Reinstate the action 








Further proceedings according to law 
Further proceedings in accordance with opinion 
Enter order denying probate of will 








Enter judgment for plaintiff or relator 





Proceed with foreclosure 








Discharge the defendant 
Enter judgment allowing the claim 








Enter judgment on verdict 
Affirm judgment of civil court 





Return record to Industrial Commission 





Order an accounting 





Grant summary judgment 








Set aside order of Wisconsin Labor Board 
Confirm sheriff board 








Affirm ruling of board of zoning appeals 


Total 


_ So 
RO ERR hh 88 Rd deed 


_ 
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*In some cases two or more distinct directions are given. Every such direction 


is included in this compilation. In other instances where actions were consolidated, 
one direction may dispose of several cases. 
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TABLE III 


Torrcat ANALYSIS OF DeEctsions* 


[Vol. 1941 





Topic 


Decisions 
with 
Opinions 


Memorandum 
Decisions and 


Total 


Connected Cases 





Administrative Law 


3 





3 





Agency 


Attorney and Client 
Automobile Accidents 
Banks and Banking 


Bastards 


2 





w 
w 


rereerrrrrtrrrrtrrrrrirrtir) 








Bills and Notes 
Civil Service 








Condemnation 


Conflicts of Law 
Constitutional Law 


Contracts 








are we 
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Corporations 


Creditors Rights 


Criminal Law 


Drainage Districts 


Equity 




















Evidence 
Guardians 





Insanity 


me WON OD 





Insurance 


— 
°o 





Intoxicants 





Lottery 





Master and Servant 


Mortgages 





— 





Municipal Corporations 


— 





Negligence 


Navigable Waters 


Officers 











Partnerships 
Paupers 





Personal Property 








Persons 


Physicians and Surgeons ...........-.sssssssse 
Practice and Procedure 


Probate 
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Penerececececceerceeseccoees 
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Public Utilities 
Real Property 


Religious Societies 


Sales 











Statutory Construction 


Taxation 
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TABLE III (Continued) 

















Decisions Memorandum 
with Decisions and 
Topic Opinions Connected Cases Total 

ek SNe Oe erm ee 2 11 13 
Torts 9 5 14 
» Trusts 4 4 
Workmen’s Compensation ................-:000+ 17 6 23 
Totals 268 77 345 








* Cases in which there was a motion for rehearing are listed but once. 


TABLE IV 
ToricaL ANALYsIS OF OprINrIons* 









































: : 

s » § 

ide daqgds 

4 ge & x -& ZZ -¥ 
Administrative Law. ..........s0+ 1 os aa 1 1 pn 
Agency 1 ae 1 sii 
Attorney and Client ................ rm oie one ide 1 a 1 
Automobile Accidents ............. 5 7 4 1 7 3 6 
Banks and Banking ................ 2 sie sale td 3 _ 2 
Bastards ei mae si eee ae 1 
Bills and Notes .........ccscsssseseeee 1 1 i ie Joan 1 
CIE GOR WEID vssecictsccseccscosesecssene 1 pon = on 
Condemnation  w.cccccccscrsesserveees ‘is a ii 1 
Conflicts Of Law ncccseccssceeseees 1 ane ches ‘i 
Constitutional Law ............00 2 1 1 siti wis 1 ious 
Contracts 2 1 1 1 2 1 2 
Corporations  ...scccercessessrsssserere was pore ose ‘aie 1 ears ‘ 
Creditors Rights ............ccsc00 sia pom 2 2 1 1 ‘ 
CE I sictestccinccsscnnsiicnnss 3 2 we 1 ane 1 2 aie 
Drainage District .............-s00 ks 1 és tte on ae sks sos 
Equity one we si 1 inte dei 1 one 
Evidence 1 — 1 1 — “ue ses iad 
Guardians sins fai 1 ane pe sit ane “in 
Insanity ie “we dae ‘oe sas aa 1 eer 
Insurance 1 1 3 1 1 3 eee sian 
BI Sacssncscnnsecansctsoiinnaence sis 1 1 1 i sant inst _ 
Lottery ies nen iia ‘sn sine 1 aie tt 
Master and Servant ..........0000 ‘on om 3 1 2 sia 1 en 
Mortgages 3 ding wie 1 . 2 6 6 
Municipal Corps oi... 2 7 2 1 1 2 1 
Negligence sie 1 2 2 ist 1 
Navigable Waters. ..........-sss+00 1 











WISCONSIN LAW REVIEW 






TABLE IV (Continued) 


[Vol. 1941 






















































































g a) =z E 
a = cs) 
5 £2» 8 3 8 € 8 
5 °o.|6hU “a = o < By} 
i a a. a oe a ae 
Officers 1 1 1 1 ie 
NII... <icescnsentinsioscnnsseneace 4 1 “in ; 1 
Paupers ein ais 1 ae 1 aa 
Personal Property. ..............s00+ é = 1 1 
Persons on ame 1 1 1 
Physicians and Surgeons ......... aie dain 1 ian i “a 
Practice and Procedure ........ 3 2 5 3 3 1 2 
Probate _ 2 2 3 1 3 2 
BE TRIO sisecteccrasoncscsinscnase 4 _— 1 
TAREE TROON onsccccccccsescsccscsseses 1 2 1 adn 
Religious Societies ............... 1 
Statutory Construction ........... ate 1 3 pe 1 1 2 
Taxation 4 2 1 3 1 3 4 
Teachers 1 sists 1 
Torts 1 2 1 2 1 2 
Trusts 1 ane 1 1 si 1 ‘ane 
Workmen’s Compensation ...... 1 3 2 6 2 2 1 
II eidigidiiatsiscadininiaiis 43 41 39 38 31 33 42 1 
* Dissenting opinions are not included in this table. 
TABLE V 
DIssENTS 
Concurrence in 
Dissenting Opin- 
With Without ion Written by 
Opinion Opinion Other Justice Total 
Rosenberry, C. J. ...... 2 2 1 5 
IB, Bs. cicccicisccescenes 7 3 ‘ite 10 
a meee ene 4 4 8 
Fairchild, J. ..... 2 1 1 4 
Wickhem, J. ..... 2 3 2 7 
BB . secssssacsessecens 2 1 3 
BIA, FB . sciasestciicscoses 1 1 
siden 16 
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TABLE VI 


DIsPosITION OF APPLICATIONS FOR REHEARING 
Motion for rehearing 











Denied with costs 44 
Denied without costs 17 
Denied, but former mandate amended 2 

Total 63 





II. 
BANKING AND NEGOTIABLE INSTRUMENTS 


Jacos H. BEUSCHER 


Several negotiable instruments cases involving points of con- 
siderable importance were decided during the August 1939 and 
January 1940 terms by the Wisconsin Supreme Court. Several of 
the banking cases are also of considerable interest, and it is note- 
worthy that during the period covered there was not a single bank 
stockholder liability case before the court. For the first time in re- 
cent years the bank cases raise a refreshing variety of problems with 
complete de-emphasis upon stockholder’s liability. 


I. NEGOTIABLE INSTRUMENTS 
A. Status of Note Payable to, but not Indorsed by Maker 


Kiel Woodenware Company v. Laun' involved a note negotiable 
in form which was payable to, but not indorsed by the maker. Two 
accommodation persons signed their names on the back of the note 
prior to delivery. The note was delivered to the plaintiff as the last 
of a long series of renewal notes. All of the notes were in the same 
form as the note sued on and the first note in the series was delivered 
to the plaintiff in return for a loan made by the plaintiff to the maker. 
The defendant, one of the accommodation indorsers, claimed that 
since the maker-payee had failed to indorse the note when it was 
transferred to the plaintiff, there was no named payee and accordingly 
the note was a nullity. 

Section 116.88 of the Wisconsin Statutes (Section 184 of the 
N.I.L.) provides that “Where a note is drawn to the maker’s own 
order it is not complete until indorsed by him.” Clearly then the court 
was correct in holding that the note in question was not a completed 





4233 Wis. 559, 290 N.W. 214 (1940). 
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negotiable instrument within the statute. But, said the court, the note 
was a perfectly good non-negotiable instrument and under the law 
of this state the accommodation person who indorses the note prior 
to delivery is liable upon the instrument as an original promissor.? 
The court brushed aside as mere dialectics the contention of the de- 
fendant that a note without a payee is a nullity, saying “. . . as 
matter of common sense it is perfectly plain under the allegations 
of the complaint what the parties intended by what they said in the 
instant note.” 

There is general language in a good number of cases to the effect 
that a note, whether negotiable or non-negotiable, payable to the 
maker and not indorsed by him is void. The rationale of these cases 
is that suggested by the defendant indorser, viz., a man cannot enter 
into a contract by agreeing to pay a sum of money to himself. This 
seems to be a legalistic view of a somewhat ambiguous, though often 
used, commercial practice and accordingly several courts have held 
such notes valid though not negotiable.* 

In any event the immediate problem before the court was whether 
the defendant under all the circumstances entered into a valid con- 
tract enforceable against him. Like most courts that have faced 
comparable problems, the Wisconsin court talks as if the solution 
requires an application of “the law of non-negotiable instruments.” 
The need in Wisconsin for marking off a domain of “law” for non- 
negotiable bills and notes separate and apart from the ordinary law 
of simple contracts may well be doubted. Is there, under the Wis- 
consin cases, any real difference between a non-negotiable bill or 
note and a simple promise to pay money which doesn’t happen to 
take the form of a note or bill? Unlike other state courts,5 the Wis- 





* The court cites: Houghton v. Ely, 26 Wis. 181 (1870) ; Gorman v. Ketchum, 
33 Wis. 427 (1873) ; and Continental Nat. Bank v. McGeoch, 73 Wis. 332, 41 N.W. 
409 (1889). 

* Navin v. McCarthy, 240 Mass. 447, 134 N.E. 232 (1922); First Nat. Bank 
v. Payne, 111 Mo. 291, 20 S.W. 41 (1892); Norfolk Nat. Bank v. Griffin, 107 
N.C. 173, 11 S.E. 1049 (1890). And see Arant, Notes Payable to the Maker 
(1927) 76 U. of Pa. L. Rev. 29, 37-38, where it is stated: “The obvious statement 
that one cannot contract with one’s self is found in practically every case and 
it is always said that, until the maker-payee indorses, the paper is a nullity. The 
correctness of this is beyond question.” 

“See cases cited by the court in the principal case, 233 Wis. 559, 562, 290 
N.W. 214, 215 (1940). 

* Mitchell v. Rome R. R., 17 Ga. 574 (1855) ; Louisville etc. Ry. v. Caldwell, 
98 Ind. 245 (1884); Caples v. Branham, 20 Mo. 244 (1855); Dugen v. Campbell, 
1 Ohio 115 (1823); Coursin v. Ledlie’s Admr’s, 31 Pa. 506 (1858); Arnold v. 
Sprague, 34 Vt. 402 (1861); Averett’s Adm’r v. Booker, 15 Gratt. (Va.) 163 
a : and see Goodrich, Nonnegotiable Bills and Notes (1920) 5 Iowa L. Bull. 
65, 70-71. 
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consin court has refused to give any special treatment to non-nego- 
tiable instruments by way of presuming consideration and has held 
that like other ordinary contracts non-negotiable instruments do not 
import a consideration, where the consideration is not expressed in 
writing. Again contrary to the rule which prevails in some states,’ 
our court has refused to extend to non-negotiable instruments the 
analogy of negotiable paper and has refused to hold a remote assignor 
in an action brought by an assignee who was not in privity with the 
defendant.® True, it has been held in this state that delivery of a non- 
negotiable note will be presumed,® but the same presumption has 
been extended to contracts not in the form of bills or notes.'® 

But doesn’t the principal case suggest a real difference between 
a non-negotiable note and a simple contract to pay money? If I write 
my name on the back of an ordinary simple contract to pay money, 
a court would probably not construe what I have done into a guaranty 
or original promise to pay the debt, sufficient in form to satisfy the 
Statute of Frauds. But if I write my name on the back of a promis- 
sory note, then even though the instrument is technically incomplete, 
it seems wholly reasonable, upon delivery of the note for value, to 
construe what I have done as a guaranty or original promise to pay, 
valid in spite of the Statute of Frauds." It is trade and business 
usage which is the criterion for these differing constructions. But 
the difference is after all only one of construction, and it hardly 
justifies marking off a separate field for the “law of non-negotiable 
instruments” in this state. This point is of more than academic im- 
portance, because it resolves the problem of dialectics posed by the 
defendant and the cases he relied on. Instead of confining attention 
to the four corners of the ambiguous note, the approach suggested 





*Estate of Linkman, 191 Wis. 353, 210 N.W. 705 (1926). 

* Berry v. Gross, 192 Iowa 300, 184 N.W. 661 (1921); McFadden v. Finnell, 
3 B. Mon. (Ky.) 121 (1842); Mardis v. Tyler, 10 B. Mon. (Ky.) 376 (1850); 
Trustees v. Siers, 68 W. Va. 125, 69 S.E. 468 (1910) (based on a statute). 

* Wrenshall State Bank v. Shutt, 202 Wis. 281, 232 N.W. 530 (1930). 

*Sheldon v. Blackman, 188 Wis. 4, 205 N.W. 486 (1925). 

* The court in Sheldon v. Blackman, 188 Wis. 4, 12-13, 205 N.W. 486, 490 
(1925) points out that the presumption of delivery has been applied to deeds, 
mortgages as well as personal property generally. And see Stewart v. Stewart, 50 
‘Wis. 445, 7 N.W. 369 (1880); Chase v. Woodruff, 133 Wis. 555, 113 N.W. 973 
(1907). 

“See Houghton v. Ely, 26 Wis. 181, 201. (1870), “. . . the instrument, by its 
very terms and mode of execution, imports a joint promise or making. The 
presumption of the law is that it was all one transaction, and that the signature 
upon the back was put there to give original validity and security to the contract.” 
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compels an examination of the whole transaction to ascertain whether 
a contractual obligation of any kind was really incurred by a maker 
or indorser. 


B. Validity of Note Based on Moral Consideration Only 


The opinion in Estate of Hatten'* is rather lengthy and deals 
principally with an analysis of conflicting evidence with respect to 
claimed fraud, forgery, conspiracy and competence in the making of 
a note. On all of these issues the trial judge found for the payee- 
holder of the note and the Supreme Court held that those findings 
were sustained by credible evidence in the record. The note in ques- 
tion was in the amount of $25,000 and there was apparently no legal 
consideration for it. To escape the rule that one cannot make a valid 
gift of a sum of money by simply executing and delivering a note in 
the amount of the proposed gift,!* the court again applied the doctrine 
that receipt by the maker of an actual benefit giving rise to a “moral 
consideration” is enough to sustain a promissory note. 

The principal case should be compared and contrasted with Estate 
of Smith,’* where by stipulation it was agreed that the only “con- 
sideration” for a note was love and affection by the maker for his 
daughter, the payee. The note was held unenforceable and the attempt 
to make a gift was ineffective. In the Hatten case the maker was 
frequently the invited or uninvited guest at the payee’s home, often 
dined there and frequently had members of the payee’s family give 
him rides in the payee’s car. These were the “pecuniary benefits” 
giving rise to the “moral obligation” which validated the note and 
made it enforceable. Apparently, if counsel in the Smith case had 
shown that the daughter-payee had done little services for her father, 
the note would have been enforced. Obviously, the line between mere 
love and affection and the rendering of services which result in pe- 
cuniary benefit may on occasion be hard to draw. 

The note in the Hatten case was payable one year after its date, 
but written on the face of it were the words “To be taken from 
my estate.” The court did not discuss the contention that this direc- 
tion gave to the note a testamentary character, and it seems clear that 
this contention was not supportable in view of Sheldon v. Blackman, 





2233 Wis. 199, 288 N.W. 278 (1940). 

% See Estate of Smith, 226 Wis. 556, 277 N.W. 141 (1938) where the court 
held unenforceable a note the only consideration for which was love and affection. 
4226 Wis. 556, 277 N.W. 141 (1938). 
%188 Wis. 4, 205 N.W. 486 (1925). 
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where a written promise to pay “at the date of my death” was held 
non-testamentary in character and enforceable. Nor does the court 
in the principal case discuss the possible effect of the phrase’in ques- 
tion upon the negotiability of the note, since whether the note was 
negotiable or non-negotiable was immaterial to the real issue of the 
case. Probably the phrase did not so condition the maker’s promise 
as to render the instrument non-negotiable within the meaning of 
Section 116.07 of the Wisconsin Statutes (Section 3 of the N.I.L.).1¢ 


C. Effect of 77B Reorganization Upon the Liability 
of Guarantors of Corporate Bonds 


The defendants in Winter v. Trepte!” guaranteed in writing cer- 
tain second mortgage bonds. The guaranty was sweeping and ex- 
ceedingly broad in character. The debtor corporation which issued 
the bonds was reorganized under Section 77B of the Bankruptcy Act 
and pursuant to the plan of reorganization preferred stock was issued 
in return for the second mortgage bonds. But the court’s order ap- 
proving the plan expressly provided that the substitution of the 
preferred stock for the bonds was not to be construed as payment 
of the second mortgage and that the guarantors of the bonds were 
to continue liable. In spite of this defendants contended that since 
the principal debtor had been released on the bonds, they were also 
released. The Supreme Court had no trouble at all with this con- 
tention and quickly pointed out that the general rule of suretyship 
law upon which defendants were relying does not apply to a release 
worked by and under the federal bankruptcy statutes, especially 
since upon payment after the release and discharge in bankruptcy 
the guarantor becomes subrogated to the rights of the creditor. 

As a matter of fact the Wisconsin court could have disposed of 
the Trepte case on the simple ground that the federal court order 
directing that the guarantor should continue liable was res judicata, 
and, since it was not appealed from, binding upon the defendants. 
This follows from Stoll v. Gottlieb,® where the federal court, in a 
situation like the one involved in the Trepte case, by its order en- 
tered in a 77B proceeding after notice to creditors expressly released 
the guarantors upon the corporate bonds. This was probably error, 
but there was no appeal from the federal determination. Instead, 
bondholders brought an action upon the guaranty in a state court. 





© See Brannan’s Negotiable Instruments Law (6th ed. 1938) 176. 
7234 Wis. 193, 290 N.W. 599 (1940). 
* 305 U.S. 165 (1938). 
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It was held that the federal order was res judicata and binding upon 
the state judge. Clearly the same rule should apply to the instant 
case where instead of expressly releasing the guarantors the federal 
court’s order expressly continued their liability. 


D. Payments on Negotiable Note Secured by an 
Assigned Mortgage 


Drzewiecki v. Stempowski® raises again the problem which has 


so often been before our courts, particularly in recent depression © 


years, viz., the application of payments made to the mortgagee on a 
negotiable note after assignment of the note and mortgage. But the 
facts of this most recent case are unusual, and do not at all follow 
the standard pattern. The case does not involve the simple problem 
of payments made to the mortgagee and failure by the mortgagee to 
turn over the money to the assignee of the mortgage. The mortgagee 
involved in the principal case was a corporation. It was voluntarily 
dissolved in 1925. Within three years after dissolution the mortgagor 
paid to the former president of the mortgagee $1000. He paid an 
additional $1000 to the same individual more than three years after 
the dissolution. The court on the facts concludes that the mortgagor 
intended to make the payments to the officer as an individual and 
not to the corporation, and that in any event the $1000 payment paid 
after the expiration of the three year period fixed by Section 181.02 
could not possibly have been payment to the corporation. So from the 
evidence the court concludes that the case is one where mortgagor en- 
trusted money with a person who had no legal connection with the 
mortgage. Hence, it is easy to hold that this person was the agent 
of the mortgagor and not of the assignee. Accordingly, failure of 
this agent actually to turn over the money to the assignee holder of 
the mortgage could not be charged against the assignee. The loss 
must be borne by the mortgagor. 

The case pulls hard at one’s sympathies which all tend naturally 
to move toward the plaintiff and away from the assignee. One can- 
not but feel that the plaintiff was ignorant of the ways of the busi- 
ness world, that he did not appreciate the legalistic distinction between 
the individual he dealt with and the corporation through which that 
individual formerly did business. One also feels strongly in this case 
as in all of these cases, that the assignee had it within his power very 
quickly and easily to notify the mortgagor that payment should be 





* 232 Wis. 447, 287 N.W. 787 (1939). 
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made to him. These equitable considerations have swayed a court 
or two to find for the mortgagor and against the assignee even though 
no actual agency between the mortgagee and assignee was estab- 
lished.” The great majority of courts,?" including Wisconsin,?* have 
acted to preserve and protect negotiability, as they claimed, and have 
in these payment cases found for the assignee and against the mort- 
gagor, absent definite proof that the assignee made the mortgagee 
his agent to collect the money. The Wisconsin court has, however, 
shown an evident willingness to charge the payments against the 
assignee where the note is non-negotiable in form or where a nego- 
tiable note has not been properly indorsed.** Since the note in the 
instant case was not indorsed the latter rule would have applied had 
the payment actually been made to the mortgagee. 


II. BANKs AND BANKING 


A. Bank Deposits—Escheat Law 


State v. Marshall & Ilsley Bank of Milwaukee™* upholds as con- 
stitutional our Wisconsin bank deposit escheat statute.2* The court 
simply relied upon the United States Supreme Court case of Security 
Savings Bank v. California,* upholding a comparable California sta- 
tute. The California statute, however, governed bank deposits only 
and did not, like our Wisconsin statute, mention any “fund, funds or 
property of any kind,” but the Wisconsin court holds that clearly 
the doctrinal basis of the United States decision is broad enough to 
govern items like cashier’s checks, involved in the Wisconsin case, 
because all of these items were mere evidences of debt due by a 
state banking corporation. 


B. Liquidation—Right of F.D.I.C. to Dividends 


In re Anchor State Bank*" deals with the construction of the 
temporary F.D.I.C. Insurance Law of 1933. The problem of con- 





See Johnson v. Carpenter, 7 Minn. 176 (1862); Olson v. N.W. Guaranty 
Loan Co., 65 Minn. 475, 68 N.W. 100 (1896). Cf. Blumenthal v. Jassoy, 29 
Minn. 177, 12 N.W. 517 (1882). 

*™ See 41 C.J. 700 and cases cited in n. 26; Notes (1934) 89 A.L.R. 171, 193; 
(1936) 104 A.L.R. 1301, 1308. 

*™ Marling v. Jones, 138 Wis. 82, 119 N.W. 931 (1909). 

*See Falk v. Czerwinski, 214 Wis. 624, 254 N.W. 111 (1934); Rosecky v. 
Tomaszewski, 225 Wis. 438, 274 N.W. 259 (1937). 

* 234 Wis. 375, 291 N.W. 361 (1940). 

* Wis. Stat. (1939) § 220.25. 

* 263 U.S. 282 (1923). 

"234 Wis. 261, 291 N.W. 329 (1940). 
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struction is restricted to the 1933 law, since the ambiguity was re- 
solved by the permanent F.D.I.C. statute of 1935. Accordingly the 
Anchor State Bank case is not of wide-spread importance. The 
problem presented to the court was as follows: A depositor has 
more than $5000 in a closed bank. F.D.I.C. in accordance with its 
obligation incurred pursuant to the temporary law of 1933 pays the 
depositor $5000 in return for an assignment of the deposit entitling 
F.D.1.C. to collect any dividends declared by the liquidator to the 
extent of $5000 before any dividend is payable to the depositor. 
Depositor contents that this assignment which he gave was invalid, 
since it was not authorized by the temporary law of 1933, and that 
accordingly he has an equal right with F.D.I.C. to share in all li- 
quidating dividends as they are declared. The court construed the 
1933 law and found that F.D.I.C. was authorized to accept the assign- 
ment in question and that the assignment was perfectly valid and 
binding upon the depositor. 


C. Liquidation—Tolling of the Statute of Limitations 


In re Bank of Viroqua* involves complicated facts, only a bare 
outline of which is necessary to get at the important points in the 


case. The State Bank of Viroqua was stabilized in 1932. At that 
time a $400 certificate of deposit of the bank was in the hands of a 
clerk of a circuit court pending the outcome of certain litigation. 
Trustees of the segregated trust declared dividends but these were 
never collected by the clerk. Then in December, 1933, the bank 
closed for liquidation and the state Banking Commission took charge. 
No general claim for the $400 was filed. Five years after commence- 
ment of liquidation and long after the expiration of the time for the 
filing of claims, the holder of the certificate of deposit brought a pe- 
tition in the liquidation proceeding to recover liquidation dividends 
from the estate of the closed bank and to recover the uncollected se- 
gregated trust dividends. The petitioner also requested leave to 
file a claim in the liquidation proceeding for the balance of the $400 
remaining after payment of these dividends. 

The court held that (1) it had no power under the statute”® to 
direct payment of past liquidating dividends to one who had not 





* 232 Wis. 644, 288 N.W. 266 (1939). 

Wis. Stat. (1933) §220.08 (5) provides: “Claims presented after the ex- 
piration of the time fixed in the notice to creditors shall be entitled to share in 
the distribution only to the extent of the assets in the hands of the commissioner 
equitably applicable thereto.” 
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filed his claim; (2) it could do nothing about the segregated trust 
dividends in the liquidation proceeding; (3) the petition for leave 
now to file a claim must be denied, because of claimant’s failure first 
to request leave from the Banking Commission; but (4) the statute 
of limitations had not run on the claim. 


These points will be discussed in reverse order. The last point 
was not really necessary to the decision of the case, since the court 
had already concluded that the petition was not properly brought. 
But even so the statute of limitations discussion is the most important 
aspect of the opinion, and will without doubt be followed in sub- 
sequent decisions. The court indicates that the statute of limitations 
not only stops running on claims timely filed in the bank liquidation 
proceeding, but also that the statute is tolled with respect to claims 
not filed in time, so that by proper procedure (i.e., a request to the 
Banking Commission and subsequent petition to the court) such a 
claim may in the discretion of the court be allowed participation in 
the remaining assets even though it is at the time more than six years 
old. 

From the Banking Commission’s opposition to the claimant’s pe- 
tition, it is evident that even if a request had first been made to the 
commission, it would have been denied. Hence, it does seem a bit 
technical to hold that such a request was under the circumstances an 
absolute condition precedent. 

The first two points listed above suggest that we may expect some 
intricate and difficult legal problems as between liquidators and 
segregated trusts of the same bank.8® Quite a number of banks in 
this state which were stabilized between 1931 and 1933 were finally 
forced to close and are now being liquidated. As a part of the stabil- 
ization programs segregated trusts of frozen assets were set up in 
the hands of trustees and depositors agreed to look only to this trust 
for a fixed percentage of their deposits. When liquidation intervened, 
the trusts were continued as distinct entities to complete the liquida- 
tion of the frozen assets which were dumped into them. Hence, it 
would seem that the court is correct in saying that it cannot in a 
liquidation proceeding do anything about the segregated trust. The 





See for example Williams v. Albert, 234 Wis. 316, 291 N.W. 303 (1940). 
This case involved a closed national bank and a segregated trust set up prior 
to closing. The liquidator of the bank paid interest to stockholders in making 
refunds of stock assessments paid, and then turned the small remaining excess over 
to the trustees of the segregated trust who claimed to be entitled to the interest. 
Comparable problems with respect to state banks may be expected to arise. 
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broad, rather loose language* which the court at one point uses 
when referring to the effect of the bank’s closing upon the stabiliz- 
ation program, should not then be taken to refer to the administra- 
tion of the segregated trust. 


D. Window Dressing Loans to Another Bank 


The opinion in Banking Commission v. First Wisconsin National 
Bank® is a very lengthy one and cannot be adequately discussed 
here. It consists chiefly in a review of evidence amassed during 73 
days of trial. The First Wisconsin National Bank made five loans to 
the Liberty State Bank at different times, immediately prior to calls 
by the banking commissioner, for statements of the Liberty’s con- 
dition. The loans were used for window dressing purposes by the 
Liberty and the principal effort of the plaintiff was to so connect the 
First Wisconsin with the illegality of the Liberty’s actions as to com- 
pel the First Wisconsin to refund to the commission as receiver of 
the insolvent Liberty the proceeds of the liquidation of certain col- 
lateral which had secured Liberty loans. The court sustained the 
trial judge in denying the commission’s claims.** 


III. 
CONTRACTS AND QUASI CONTRACTS 


Mites LAMBERT 





The August 1939 and January 1940 terms of the Wisconsin Su- 
preme Court did not produce any great number of interesting de- 
cisions in these fields. In most instances, the court followed well 
established rules of law, although in some cases the rules were ap- 
plied to rather novel factual situations. 

An unusual case, and one which may have rather far reaching 
implications, is Associated Wisconsin Contractors v. Lathers.+ Con- 
tractors engaged in highway construction work in this state formed 
an association “to promote the business of individual members, ad- 






















™ “Of course, when the bank closed and was taken over by the Banking 
Commission, the so-called stabilization plan terminated.” 232 Wis. 644, 652, 288 
N.W. 266, 270 (1939). This must be taken to refer only to that part of the 
stabilization program which affected the percentage of deposits not assigned to 
the trust. 

* 234 Wis. 60, 290 N.W. 735 (1940). 

* One or more points discussed in the court’s opinion will probably be an- 
notated in one of the issues of this year’s Wisconsin Law Review. 
*235 Wis. 14, 291 N.W. 770 (1940). 
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vance the mutual interests to cultivate relations and co-operative 
effort.” Dues were based upon a percentage of the amount involved 
in highway contracts secured by each member. Defendant joined the 
association but failed to pay the assessed dues, and this action was 
brought to recover the assessment. The court held that the method 
of computing dues made the contract of membership illegal. In do- 
ing so the court relied upon the rule that “If the mere tendency or 
purpose of a contract works against public policy, it is illegal, even 
though no actual damage be shown.” It was felt that even though 
the practices of the plaintiff association might be unimpeachable, the 
assessment violated the rigid rule of public policy protecting free- 
dom of competition in securing contracts for public works. 

The court’s argument that the expense of the assessment will 
be allocated to bids and will tend to increase the cost to the public 
seems a little strained in view of the fact that the assessment amounted 
to only one-fourth of one per cent of the contract. However, the 
plaintiff association, whatever its lofty purposes, was undoubtedly in 
effect a pressure group whose chief function was to increase the 
amount of business available to its members. There was an obvious 
incentive to the officers of the association to work for greater high- 
way expenditures, whether or not they were justified by public needs. 
The decision is extreme, and probably novel, but seems justified. 


In another case involving a problem of illegality? the court like- 
wise displayed a jealous regard for the public interest. The parties 
had entered into a “silent partnership” in the tavern business, the 
articles of partnership in effect providing that one party should fur- 
nish the necessary financing and the other should conduct the busi- 
ness. A license to operate the tavern was obtained in the name of 
the active partner only. In an action for an accounting the court 
found that this fact made the partnership agreement illegal and void, 
and ruled that the court would leave the parties as it found them. 
Accepting the assumption which the court makes, namely that the 
agreement contemplated that the tavern should be licensed in the 
name of the active partner only, the decision is no doubt correct, al- 
though somewhat harsh. The writer, however, is unable to find any- 
thing in the agreement quoted in the opinion which is inconsistent 
with obtaining a license in the name of the partnership. There is 
nothing to indicate that such a license could not have been obtained, 
and if it had been the court concedes that the contract would have 





* Brill v. Salzwedel, 235 Wis. 551, 292 N.W. 908 (1940). 
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been legal and enforceable. Under the circumstances it seems some- 
what unfair to the silent partner to refuse him relief because his 
partner did not obtain a proper license. 

There are several cases in the field of unjust enrichment which 
deserve mention. In Duffy v. Scott,® the defendant S was the owner 
of a business conducted under the name of S and Company. The 
business was managed by an agent who had no authority to borrow 
money. The agent, apparently for the purpose of covering up em- 
bezzlements, represented to the plaintiff that he needed a sum of 
money for S’s business. Plaintiff, on the faith of S’s credit, put up 
collateral for a note to the bank signed by plaintiff and the agent. 
The money was deposited in the bank account of S and Company, 
and the agent immediately drew a check for a slightly larger amount, 
representing the profits due to S, and sent it to S, who cashed it and 
received the money. The agent absconded and the bank sold the col- 
lateral and applied the proceeds on the note. 

Plaintiff sued S for conversion of the bonds which he had pledged. 
The trial court, in a decision affirmed by the Supreme Court, held 
that there was no cause of action on this theory, but that plaintiff 
could recover for money had and received. The court relies on the 
Restatement of the Law of Restitution* and upon the general prin- 
ciple, well-recognized in Wisconsin, that an action for money had 
and received lies whenever one person has received money of an- 
other which in equity and good conscience he ought not keep. 

The decision seems sound and in accordance with well established 
principles. The court’s chief difficulty in reaching this decision ap- 
peared to be to find that defendant actually received the benefit of 
plaintiff's money. One is inclined to speculate as to what the decision 
would have been if the agent had not immediately transmitted funds 
to the defendant, but had held the money in defendant’s bank account, 
which was under his charge. Unquestionably if he had proceeded to 
embezzle the money there would have been no liability. What the 
result would have been if he had applied the money to carrying on de- 
fendant’s business, and whether it would have been affected by a 
profitable or an unprofitable use of the money, are questions which 
are easier to ask than to answer. That the court would be inclined 
to require proof that the defendant received an actual rather than 
merely a theoretical benefit is perhaps indicated by Riley v. United 





*235 Wis. 142, 292 N.W. 273 (1940). 
“Sections 1, 6 and 15. 























RR opie 


SAP 








Jan.] WORK OF THE SUPREME COURT 23 


Finance Company,® in which it was held that where the defendant 
“took over” the assets of an auto finance business, including finance 
paper which he knew was purchased with a loan from the plaintiff, 
and undertook to liquidate the business and pay off the obligations, 
there was no cause of action against him on principles of quasi 
contract in the absence of a lien on the paper in favor of plaintiff, 
or a liquidation of the paper by which funds for the payment of the 
claim became available, or neglect or misconduct on the part of the 
defendant in the liquidation. 


While the court in Duffy v. Scott states that there are no earlier 
Wisconsin cases involving a factual situation closely resembling the 
Duffy case, the case of Wester v. Arenz® seems not dissimilar. 

Ph. Orth Company v. New Richmond Roller Mills Company’ 
involved a suit for the recovery of processing taxes imposed under 
the defunct AAA. A buyer of flour sued the seller for the amount 
of processing taxes which had been added to the price of the flour. 
There being no express agreement that the taxes would be re- 
funded by the seller if the law were held unconstitutional, it was held 
that there could be no recovery in the absence of a showing that the 
defendant had obtained a refund of the taxes from the government, 
and that the plaintiff itself had not passed the taxes on to its own 
customers. The holding is in accordance with the general rule that 
has been adopted in similar cases.® 


In one decision® the court seems somewhat over-technical in ap- 
plying the Statute of Frauds with respect to contracts not to be 
performed within one year.’° Pursuant to an oral agreement entered 
into between plaintiff and the town board, the town board passed a 
resolution, duly recorded in the minutes signed by the clerk, to the 
effect that plaintiff was appointed as attorney for the town for a 
term of two years. The town board had no authority to create a 
town office as such, and the court held that the transaction was not 





* 234 Wis. 389, 291 N.W. 392 (1940). 

*199 Wis. 171, 225 N.W. 696 (1929). Defendant’s employee, who had been 
entrusted by her father with money to lend to defendant, used part of the money 
in defendant’s business without his knowledge or authority. It was held that 
while there could be no recovery on theory of a loan to the defendant, there 
could be recovery for money had and received. Defendant conceded that he was 
liable for whatever money went into his business, and the court did not inquire 
into the exact application. It is interesting that in both instances the cases were 
tried on one theory and decided on another. 

7232 Wis. 491, 287 N.W. 713 (1939), Note, 1940 Wis. L. Rev. 308. 

“Note (1938) 115 A.L.R. 667. 

° McCaffrey v. Lake, 234 Wis. 251, 290 N.W. 283 (1940). 

* Wis. Stat. (1939) § 241.02. 
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valid as a contract because the minutes did not constitute a sufficient 
note or memorandum of the contract within the meaning of the 
statute. The decision hardly seems justified. While it is true that 
the minutes are not a formal contract, this is not required."' It is 
likewise true that the note or memorandum must be signed by the 
party to be charged, and that only the town board can act for the town 
in the making of such a contract. However, there seems no good 
reason why the town clerk, acting under the authority of the board, 
could not act for the town in subscribing a memorandum of the 
contract. If a formal contract had been drawn up, and had been ex- 
ecuted by the clerk or other town officer pursuant to the express direc- 
tion of the town board, it would be going very far to say that the con- 
tract was void under the Statute of Frauds. Perhaps the decision does 
not so much reflect the attitude of the court toward this statute, as a 
tendency to hold officials of minor municipalities to action in strict 
accordance with the formalities required by statute, in contrast to the 
lax and informal procedure which is common on the part of such 
officials.?? 

In Felton v. Cherkasky'* the court reached the rather obvious 
conclusion that an oral agreement by a majority stockholder of a 
corporation to purchase the stock of an employee when the latter left 
the employ of the corporation, was void as against the Statute of 
Frauds.'* 

Section 102.07 (4) of the Workmen’s Compensation Act pro- 
vides that minors shall have the same power of contracting as adult 
employees. The court held that this empowers minors to enter into 
contracts of service only for purposes of the Workmen’s Compensa- 
tion Act, and that an infant who contracted with her father for serv- 
ices could not, therefore, become emancipated so as to be entitled to 
compensation for such services.’° The holding is unquestionably cor- 
rect. The statute in question is designed simply to effectuate the pur- 
poses of the compensation law, and has no general application. While 
plaintiff would probably have been entitled to workmen’s compen- 





™ Estate of Lube, 225 Wis. 365, 274 N.W. 276 (1937). The memorandum was 
in the form of an invalid will. 

“Compare for instance Employers Mut. Liability Ins. Co. v. Industrial 
Comm., 229 Wis. 121, 281 N.W. 678 (1938). 

% 234 Wis. 223, 290 N.W. 591 (1940). 

“Wis. Stat. (1939) § 121.04. Contract for the sale of a chose in action of 
the value of $50 or more. 
* Eckhardt v. Judevine, 233 Wis. 168, 288 N.W. 756 (1939). 
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sation had she been injured,’® there is no reason why the rule of the 
statute should be carried any further. 

Other cases require little special comment. In Tees v. Lee" it 
was held that parol evidence of an agreement not to compete was in- 
admissible to vary the terms of a written contract for the sale of a 
business. The fact that there was a collateral agreement respecting an 
old indebtedness did not show that the contract was not integrated. 
In accordance with previous Wisconsin decisions, it was held that 
the sale of the business and good will did not imply a promise not 
to compete. 

Interim certificates issued to subscribers to a building fund, which 
indicated that subscribers were to have a junior mortgage, took pre- 
cedence over previous oral representations that they would have the 
benefit of a first mortgage.4® In accordance with the great majority 
rule and previous Wisconsin decisions, the court held’® that a check 
sent with an indication that it was in payment of a disputed account, 
and cashed without objection, constituted an accord and satisfaction. 
An architect’s contract, calling for compensation based upon a per- 
centage of the cost price, or, if the owner did not build, a percentage 
of the lowest bid, entitled the architect to a fee on the basis of a per- 
centage of the lowest bid where the owner refused to build except 
at a much lower price which would require new plans.”° 


An instrument executed by a decedent providing for the payment 
of money by his estate was held to be contractual in nature and not 
testamentary, and being supported by a sufficient consideration con- 
stituted a valid claim against his estate.” 

IV. 
CRIMINAL LAW AND PROCEDURE 
ALFRED GAUSEWITZ 


1. Number and Results of Appeals 


Only eleven cases in criminal law were decided by the court in 
the August 1939 and January 1940 terms. According to Judicial 
Criminal Statistics: 1938, published by the United States Depart- 





** Curt v. Industrial Comm., 226 Wis. 16, 275 N.W. 447 (1937). 

234 Wis. 607, 291 N.W. 792 (1940). 

*C. Hennecke Co. v. Columbia Lodge, 233 Wis. 24, 287 N.W. 742 (1939). 
* Lange v. Darling & Co., 233 Wis. 520, 290 N.W. 188 (1940). 

* Clark v. Smith, 234 Wis. 138, 290 N.W. 592 (1940). 

* Estate of Johnson, 232 Wis. 556, 288 N.W. 290 (1939). 
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ment of Commerce, Bureau of the Census, over 3000 defendants 
charged with criminal offenses have been before the trial courts of 
Wisconsin in each of the years 1935 through 1937. These figures 
would indicate that the percentage of cases appealed is very low. Of 
the eleven cases appealed, five resulted in reversal. Two of these re- 
versals were on appeals by the state; three were on appeals by the 
defendant, one after conviction by the jury, one after conviction by 
the court, and one on appeal by the defendant from an order denying 
him leave to withdraw a plea of guilty. 


2. Manslaughter by Abortion: Abortion as a Social Problem 


The sufficiency of the evidence to sustain a verdict of guilty was 
involved in Schlesak v. State. The case presented no new legal 
problem, which is not to be regretted and which is not surprising, 
because it also presented no new social problem, which is to be re- 
gretted. The defendant, a registered midwife who had practiced in 
Milwaukee for many years, lived in the basement under her husband’s 
tavern. The deceased, aged thirty-eight and the mother of four 
children aged nineteen, eleven, nine and seven, did not desire to have 
another child and went with her husband to the tavern to have an 
abortion performed. The husband testified that he gave the defendant 
twenty-five dollars for the operation. In her dying declaration the 
deceased said that she had begged the defendant to perform it. Death 
was from peritonitis. The defendant relied chiefly upon an alibi 
testified to by herself, corroborated by her husband, her two daughters, 
a son-in-law and a grandson aged about eighteen, of whom the Su- 
preme Court said: 


Their testimony, however, was in no sense conclusive and obvi- 
ously was not considered by any of the jurors as sufficiently credi- 
ble to raise a reasonable doubt as to her guilt. 


{t seems proper to suggest that the procedures adopted by Wisconsin 
to prevent abortion probably resulted in depriving two families of 
their mothers, in one father’s also being a criminal, and in five per- 
sons’ being guilty of perjury. Similar results may be expected from 
making any conduct criminal, but may be justified if no better pro- 
cedure for preventing or regulating the conduct can be found, and if 
the resultant evils are outweighed by success in preventing conduct 
of the sort prohibited. One wonders how efficient the methods 





*232 Wis. 510, 287 N.W. 703 (1939). 
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adopted by the people of Wisconsin to prevent abortion have been. 
One who would commit a serious crime for twenty-five dollars must 
have thought the chance of detection and conviction slight.” 

And should there also be prosecutions of the husband of the 
victim, and of the alibi witnesses? Or should only the professional 
or commercially interested criminal be prosecuted? The defendant 
was sentenced to from four to five years in prison. The others who 
might have been guilty of crimes were incidentally punished by 
their relation to the two principals. Probably some wholly innocent 
people were likewise incidentally punished. What does it cost the 
state to administer these punishments? What are they worth? 


3. Manslaughter by Gross Negligence 


In Bussard v. State* the defendant, having stopped for a stop 
light, shifted gears and had proceeded some four hundred feet on 
a well lighted bridge on a main street in Milwaukee when his car 
struck and killed a man who was aiding in pushing a stalled car. The 
defendant was engaged in talking with a companion and neither he 
nor any of his companions saw the people ahead of them until an 
instant before the collision. The judge, who tried the case without a 
jury, found the defendant guilty of fourth degree manslaughter 
under Section 340.26, and sentenced him to pay a fine of $300 and 
costs, observing that if a man who “hits something right in front 
oi him on the roadway, that he is supposed to see, particularly on his 
half of the road” is not guilty of gross carelessness, he did not know 
what it was. 


The Supreme Court reversed the judgment and ordered the de- 
fendant discharged, saying :* 


His failure to make any observation during the time it took him 
to travel approximately four hundred feet indicates quite strongly 
that the defendant was negligent in a high degree. However, 
we find no evidence of wantonness or wilfulness. . . . His con- 
duct after the collision was that of one conscious of the character 
and seriousness of his negligent act. There was nothing of 
bravado or disregard of his duty in any other respect than that he 
failed to observe the conditions in front of him. Gross negligence, 





?See Comment, A Functional Study of Existing Abortion Laws (1935) 35 Col. 
L. Rev. 87; Glass, The Effectiveness of Existing Abortion Legislation in Six 
Countries (1938) 2 Mod. L. Rev. 97. 
* 233 Wis. 11, 288 N.W. 187 (1939). 
*Id. at 15, 288 N.W. at 189. 
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as defined in this state and as used in sec. 340.26, Stats., cannot 
rest on inadvertence. There must be something in the conduct of 
the actor that shows wantonness, recklessness, or wilfulness.5 


Criminal negligence is not easily defined. As the court points out, 
the word “gross” as used in Wisconsin decisions was substituted for 
“culpable” in Section 340.26 after the court had regretfully construed 
that latter term to mean ordinary negligence, and suggested that the 
legislature change the law.* Further legislative history is found in 
the opinion of State v. Whatley." 

Our court has made the character of the personality of the de- 
fendant as revealed by the circumstances of the mishap the test. 
That is sound and similar to the statutory test for second degree 
murder, “any act imminently dangerous to others and evincing a 
depraved mind, regardless of human life, without any premeditated 
design to effect the death of the person killed or of any human 
being. . . .”8 (Could a similar device be used to solve the perplex- 
ing problem of discriminating between different offenders who are 
guilty of the crime miscalled statutory rape, which is really the crime 
of contributing to the delinquency of a minor ?®) 





*The case of State v. Whatley, 210 Wis. 157, 245 N. W. 93 (1933), in 
which the defendant claimed not to have seen an obvious stop sign was not re- 
ferred to in the opinion. It can be distinguished because it came up on the 
question of the sufficiency of the evidence to hold for trial, and there was 
evidence that the defendant had deliberately determined not to stop for arterials. 
The South Dakota court, in Granflaten v. Rohde, 66 S.D. 335, 283 N.W. 153 
(1938), held that, in a case of passing on a hill, not only must there be advertence 
and consciousness of danger, but there must be “a conscious realization that injury 
is a probable (as distinguished from a possible) result... .” 

*Clemens v. State, 176 Wis. 289, 185 N.W. 209 (1922), ann. 1 Wis. L. Rev. 
426 (1922); People v. Angelo, 246 N.Y. 451, 159 N.E. 394 (1927) reached a 
contrary conclusion under the New York statute. And see Work of the Wisconsin 
Supreme Court, Criminal Law (1933) 9 Wis. L. Rev. 21, 25. 

7210 Wis. 157, 245 N.W. 93 (1933). Statutes intended to expedite prosecu- 
tion by making ordinary negligence criminal in the case of motorists have given 
dissatisfaction, as indicated by recent action of a committee of the California Bar, 
which reported: “While this Committee realizes that this section was originally 
adopted to assist our peace officers in more effectively enforcing our vehicle laws, 
and that it is contended that the problem of proper law enforcement is involved, 
yet the Committee is of the opinion that a felony should require a mens rea... .” 
15 California State Bar Journal, No. 8, Part II, p. 25 (Aug. 1940). An analysis of 
the problem has recently been made in Robinson, Manslaughter by Motorists 
(1938) 22 Minn. L. Rev. 755. See also Perkins, Re-Examination of Malice Afore- 
thought (1934) 43 Yale L. J. 537, 556; A Rationale of Mens Rea (1939) 52 Harv. 
L. Rev. 905, 913; Wechsler and Michael, A Rationale of the Law of Homicide 
(1937) 37 Col. L. Rev. 701, 709, 720, 734, 742, 1274; Riesenfeld, Negligent 
Homicide (1936) 25 Calif. L. Rev. 1. 

* Wis. Stat. (1939) § 340.03. 

*°A statute might be worded as follows: “Any person who shall perform 
a sexual act with a minor under circumstances showing him to be a person 
regardless of (or dangerous to) the sexual morality of minors shall be” 
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Since the killing must have been unintentional in both cases, 
the only distinction between second degree murder and fourth degree 
manslaughter is the difference in degree between a depraved mind 
regardless of human life, and a wanton, reckless or wilful mind 
regardless of “the rights of others and the consequences of the act 
to himself as well as to others which the law deems equivalent to 
an intent to injure,” that being the definition of gross negligence in 
Wisconsin given in Jorgenson v. Chicago & Northwestern Railroad 
Company,’ and approved in this and other cases of criminal negli- 
gence. The distinction is more easily sensed than expressed, and 
there may be no difficulty with it if trial judges do not attempt to be 
too exact and precise in their instructions. 

But the difference in sentence (14 to 25 years for second degree 
murder without power to release on probation ;" fine or jail up to one 
year, or both, or one to two years in prison for fourth degree man- 





etc. Records and statistics should not carry persons as rapists who are not 
rapists, but fornicators, adulterers, or other sexual offenders. And, even if 
the name of the crime be changed to conform to the policy back of it, it would 
still be desirable to change the definition so that a single moral error would not 
result in a man’s being treated as a debauchee and libertine. The power and 
duty to discriminate between offenders is now lodged with the district attorney, 
who must decide whether to prosecute for fornication, rape, some other crime, 
or not at all. Surely there was some merit to the criticisms of this arrangement 
made by the Supreme Court in State v. Wentler, 76 Wis. 89, 44 N.W. 841, 45 
N.W. 816 (1890), although these criticisms were withdrawn in Loose v. State, 
120 Wis. 115, 97 N.W. 526 (1903), because of the belief that the legislature 
had deliberately decided to disregard them. Whether the power to discriminate 
be lodged with the district attorney, the judge, or the jury, the crime should be so 
defined as to give some hint of the policy back of it. The evils of the present 
law are that it is based upon a fiction of lack of consent with a consequent 
misnomer, and that, by its wholly objective test of act and age, with mistake as to 
age no defense, it takes no account of the character of the defendant. Objec- 
tions to the suggestion made above are that the trial might degenerate into 
a trial of the alleged victim instead of the accused and that juries might nullify 
the law by refusals to convict. The first objection has merit, but might be met 
by excluding any evidence of the character of the victim except that relating 
to the immediate affair. Statutes which attempt to discriminate between cases 
by making liability depend upon the “previous chaste character” of the girl miss 
the social point of the statute, which is to reach libertines, both the one on trial 
and others not yet caught. It is his character that is important. The girl’s 
character is only indirectly relevant. The objection of possible nullification by 
juries may or may not be serious. Probably only experience with the statute 
could tell. Nullification by juries would be worse than nullification by district 
attorneys. Perhaps a better solution would be to make mistake as to age a 
defense, at least when the accused is himself a youth. An earnest study should 
be made of the problem, for the present statute is vicious. (See N.Y. Law Revision 
Commission, Communication and Study Relating to Sexual Crimes (1937) 429. 
This study was made at the suggestion of the governor, who said: “I feel that 
existing provisions . . . are unreasonable.”) 

153 Wis. 108, 116, 140 N.W. 1088, 1091 (1913). 

"Wis. Stat. (1939) §§ 340.08, 57.01. 
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slaughter'*) would seem grossly out of proportion to the difference 
between the crimes if one did not know that this disproportion may be 
reduced by the type of crime to which the statutes will be applied*® 
and by the parole laws. It occurs to one that our classifications of 
homicide into three degrees of murder and four of manslaughter is 
overly minute for a state that has the indeterminate sentence and 
parole laws that we have. The type of personality of the offender 
should be judged in the light of more information than is furnished 
by the circumstances of a particular incident. Probation and parole 
procedures permit the gathering and use of such information. The 
legislature does not have information adequate for sentencing the 
individual offenders to whom a mere standard is to be applied. 


4. Arson 


LaFave v. State\* seems to have been a case where justice was 
administered too swiftly by well intentioned officials, or perhaps the 
requirement of legality upset plans of those officials for a wise dis- 
position of the case. The defendant was arrested on the night of 
April 25 for a fire set early in the morning of that day; he was 
questioned at length on April 26 with the result that he made three 
different statements which indicated nothing more than that he had 
accidentally set a fire while drunk; and a complaint was filed, pre- 
liminary examination waived, an information filed and a plea of 
guilty entered on the morning of April 27. Sentence was not imposed 
until May 1, when a prison term of one to two years was imposed. 
Up to this time he was without counsel. On May 2 the defendant 
petitioned to withdraw his plea of guilty. The motion was denied. 
The denial was held by the Supreme Court to have been an abuse of 
discretion because the plea had been entered without advice of coun- 
sel and on a record that did not show arson. 

The Supreme Court suggests that the officials may have had other 
evidence of guilt, but it was not before the court. The officials may 
have thought that a prison term would be a wholesome disposition of 
the defendant, who had been addicted to the excessive use of in- 
toxicants for several years, and for two years had been taking seda- 
tive drugs to the extent that he believed that his plea of guilty was 
occasioned by a resultant weakened mind, even though he was not 





Wis. Stat. (1939) § 340.27. 
See State v. Johnson, 233 Wis. 668, 290 N.W. 159 (1940) for a second de- 
gree murder case. 

4 233 Wis. 432, 289 N.W. 670 (1940). 
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an arsonist. But the law’s forms require that the sentence be for 
the particular crime of which one is proved guilty under legal pro- 
cedures. 


5. Insanity Test for Mental Defectives 


The question whether there should be a test of responsibility for 
the mentally deficient, the feeble-minded, different from that for 
the mentally deranged, diseased or disordered, was presented by 
State v. Johnson..° What test was suggested does not appear from 
the opinion. Apparently there was no definite suggestion. The trial 
court was sustained in applying the right and wrong test. Wisconsin 
has consistently refused to add to this test that of irresistible impulse. 
Some eighteen jurisdictions have added the irresistible impulse test,!® 
but enough have rejected it to prevent its being said that there is a 
trend in favor of adding it.!" 

It was urged that the addition of the words “or feeble-minded” 
tc the word “insanity” in Sections 357.11 and following, when, by 
Chapter 620, Laws of 1917, the procedures for the insanity plea 
suggested by the American Law Institute Model Code of Criminal 
Procedure were adopted in Wisconsin, required some substantive 
distinction between insanity and feeble-mindedness. But the court 
pointed out that the medical distinction between the two types of de- 
viation had long been known, and concluded that the addition of the 
term “feeble-minded” was in the interest of exactness, adding, how- 
ever, that it “does not follow . .. that one of less mental caliber 
than another but still knowing the nature of his act and whether 
it is right or wrong is to be excused from responsibility therefor.” 
This was followed by a philosophical discussion of theories of pun- 
ishment. 

It is the insanity test that brings out most sharply the fact that 
the law’s theory of punishment is largely that a man is punished 
for revenge and as an example to potential criminals. But the idea 
of reformation has entered the law with a resulting confusion that 
is a major obstacle to clarity of thought and purposeful administra- 
tion.'* The insanity defense has been so abused that courts are fear- 
ful of expanding it. There are two dangers: If a person who is not 
insane is erroneously acquitted of the criminal charge on the ground 





** 233 Wis. 668, 290 N.W. 159 (1940). 
** Weihofen, Insanity as a Defense in Criminal Law (1933) 16. 
" Td., 65. 

* Glueck, Crime and Justice (1936) 30, 104. 
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that he was insane, and committed to a hospital, he must be dis- 
charged, for there is no reason for holding him in that type of in- 
stitution. The retributive-deterrent purpose of the law is thwarted, 
as well as that of safe-keeping and reformation, for a person not 
legally insane may nevertheless be dangerous.!® If a person who is 
insane, on the other hand, is convicted of the criminal charge and 
committed to a penal institution, not only is an “innocent” man sub- 
jected to retributive-deterrent punishment and the reformative pur- 
poses of the law frustrated, but the person must be discharged at 
the expiration of his sentence, no matter how dangerous. This is 
serious, as has recently been emphasized, with illustrative cases.?° 


Not alone are congenitals and other defectives unfairly treated 
by being put in jails where there is no chance of cure, but society 
is subjected to recurring dangers of their presence by treating 
them as criminals, jailing them for specified terms and then 
turning them loose again to ravage and prey... . Many of our 
most notorious capital crimes within recent years have been di- 
rectly attributable to the legal definition of insanity and the treat- 
ment of a defective as a criminal. 


But, as the court points out, this need not be true in Wisconsin, 
for under our statute?! insane convicts may be transferred to the 
central state hospital for the insane, under a commitment by the 
state board of control, now the department of public welfare.”* If 
so committed, they are not automatically released at the expiration of 
their criminal sentences. The department does in practice so commit 
any mentally deficient person who has shown distinct criminal ten- 
dencies, especially if toward sexual crimes. 

If properly administered, that leaves the stigma of criminality 
as the only injustice done a legally irresponsible person erroneously 
convicted of a crime. But that is not the only evil. Wisconsin has a 
routine examination of all persons accused of crime, after they have 
been convicted and committed to an institution. Massachusetts, un- 
der the now famous Briggs law, has a routine examination before 
trial. It is claimed that this not only prevents the false stigmatization 
of a person as a criminal who was insane or feeble-minded at the time 





Such persons can be isolated by what amounts to a change in the definition 
of insanity. See the Minnesota act providing for the commitment of psychopathic 
persons who engage habitually in sexual misconduct, held constitutional in Min- 
nesota ex rel. Pearson v. Probate Court, 309 U.S. 270 (1940), ann. 38 Mich. 
L. Rev. 1316 (1940). 

* Jackson, Look at the Law (1940) 165. 

™ Wis. Stat. (1939) § 51.22. 

* Id., § 58.36 (5). 
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of his act and therefore not responsible, but also cuts down the num- 
ber of trials and thereby saves money and expedites justice. It would 
be expensive to make a psychiatric examination of something over 
3000 accused persons a year. At one time our psychiatric field service 
attempted to give a state wide pre-sentence service, but had to aban- 
don the project because of lack of funds. Such a pre-trial service 
could also be used as a basis for determining whether probation 


’ should be granted and for other sentence purposes, and perhaps pro- 


cedures could be worked out that would make the service financially 
feasible. The department of public welfare should be encouraged 
in their studies of the matter. If safekeeping and reformation were 


‘the only methods used by the law to prevent crime, the insanity de- 


fense could be abolished. 


The opinion contains a hint that defendant’s counsel had con- 
tended that no feeble-minded person ought to be treated as a criminal, 
that is, that a person so mentally deficient as to be put in the feeble- 
minded category under psychiatric and psychometric tests should 
invariably be held irresponsible, as a child of a chronological age under 
seven was irrebuttably presumed to be at common law. But although, 
since the advent of intelligence tests, counsel have frequently sug- 
gested that mental age be given the effect of chronological age, courts 
have refused to follow the suggestion. To do so would be to return 
to the test laid down by Lord Hale some three hundred years ago.”* 
If such a suggestion were carried to its logical conclusion today, 
we should have adults in juvenile court. Why not? The unmistak- 
able trend is to raise the age of criminal responsibility and to extend 
the juvenile court philosophy of preventive treatment rather than 
punishment. That is the philosophy of the Youth Correction Author- 
ity Act of the American Law Institute.* The English Criminal 
Justice Bill (1939) would provide special detention places for the 
detention of persons awaiting trial up to the age of 23 (Section 10), 
and treats a person under 21 as an adolescent. 


6. Accessories and Joint Principals: Effect of Acquittal 
of Principal 


In State v. Hess* the trial court was reversed on appeal by the 
state from an order sustaining the defendant’s plea in abatement 





* Weihofen, Insanity as a Defense in Criminal Law (1933) 94. See also 
Glueck, Mental Disorder and the Criminal Law (1925) 332, 385. 

*26 A.B.A.J. 477 (1940). 
* 233 Wis. 4, 288 N.W. 275 (1939). 
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to an information charging him with being an accessory before the 
fact to an embezzlement by C, with being a principal with C in the 
same embezzlement, and with being an accessory before the fact to 
malfeasance in office by C arising out of the same transactions. C 
had been tried separately and discharged at the close of the state’s 
case on both charges. The court pointed out that, while the accessory 
must still be charged as accessory,”* it is not essential that the prin- 
cipal be prosecuted or convicted, it being sufficient to prove the 
guilt of the principal. It added a dictum that “if the principal and 
his accessory are tried together, a verdict finding one guilty and the 
other not guilty would be a perverse verdict upon which no judg- 
ment could be based. But where there are separate trials by differ- 
ent juries there may be an acquittal of one and a conviction of the 
cther.” As to the joint principal counts, “even in cases of parties 
jointly indicted for a crime in which they were alleged to have 
acted in concert . . . the acquittal of one is no bar to the conviction 
of the other” (citing decisions from other states). The holding of 
the principal case should be compared with that of Caspar v. State* 
in which, after verdict of guilty, the defendant moved in arrest of 
judgment because, the information being one for conspiracy, he 
alone had been convicted, his two alleged co-conspirators having 
obtained a change of venue. The motion was denied by the trial 
court. The Supreme Court reversed and held that the judgment 
should be suspended until after the trials of the others, and that, in 
case of their acquittals, he should be discharged. 

There is no logical or practical reason why one who has been 
convicted of a crime on adequate evidence should be released simply 
because another, who logically was equally guilty, was acquitted at 
the same or a different trial. Logically, one can conclude that the 
one acquitted was also guilty (having in mind the requirement of 
proof beyond a reasonable doubt and other protections of the ac- 
cused) more readily than that the one convicted was also innocent, 
and the same answer can be given to the argument of justice as 





* This construction of our statute was criticized as giving too limited effect 
to the reform. Comment (1931) 25 Ill. L. Rev. 845. 

747 Wis. 535, 2 N.W. 1117 (1879). The Indiana court in Kleihege v. State, 
177 NE. 60 (Ind. 1931) refused to follow the Wisconsin casc; but Sher- 
man v. State, 113 Neb. 173, 202 N.W. 413 (1925) followed it. Cf. Vought 
v. State, 135 Wis. 6, 114 N.W. 518, 114 N.W 646 (1908), and see Notes (1931) 
72 A.L.R. 1180, and (1935) 97 A.L.R. 1312. 
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equality.* Practically, one must recognize that juries have dispensing 
powers, which they can no more be expected to exercise consistently 
between defendants in a common crime than between defendants in 
different crimes. Verity is attributed to verdicts only by a legal con- 
vention. Because one criminal has slipped through the legal net is 
nu reason for releasing another who has found no break in the net- 
work. It is proper for a prosecutor to seek separate trials for crim- 
inals where there is reason to suspect that a jury would refuse to con- 
vict all of them because of a reluctance to convict one for legally 
irrelevant reasons. If they are tried together and the jury is willing 
te ignore consistency and acquit one of them for such reasons, the 
other being found guilty, the latter will be resentful. Every man is 
resentful when he sees another “getting away with murder.” But, 
if he also is trying to “get away with murder” his resentment may 
justly be ignored. 


7. Sufficiency of Evidence 


There is little profit in discussing cases holding evidence suffi- 
cient or insufficient to sustain a verdict, especially if one has not read 
the record or heard the arguments. In Wittig v. State,?® in reversing 
an order refusing to discharge a defendant against whom a verdict of 
guilty of arson had been rendered, the Supreme Court used the argu- 
ment of consistency and said that there was as much evidence against 
a co-defendant, who was discharged, as against the plaintiff in error 
except for motive, evidence of which motive the court thought 
rather weak. The prosecuting attorney had (rather unwisely, as it 
appears now) asked insinuating questions on cross-examination and 
the court thought that the jury might have been influenced by the 
reputations of the two defendants, who were women. The case is of 
interest chiefly because of the court’s discussion of the weight to be 
given to motive. The court relied on the rule that circumstantial evi- 
dence must be inconsistent with any reasonable theory other than 
guilt, but the other reasonable theory was not expressed. 

In Bartz v. State®® the court was more willing to affirm a con- 
viction because the defendant, a banker, had once had a new trial 
and because the case turned on the credibility of the testimony of a 





* Nadl v. United States, 6 F. (2d) 574 (C.C.A. 7th, 1935). And see Note 
(1902) 16 Harv. L. Rev. 142; United States v. Socony-Vacuum Oil Co., 310 
US. 150 (1940). 

* 235 Wis. 274, 292 N.W. 879 (1940). 

” 234 Wis. 1, 290 N.W. 171 (1940). 
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cashier, who had been convicted of embezzlement, that the defendant 
(who had been president of the bank from its organization in 1921 
until it closed in 1935) had participated in the false issuance and 
entry of a certificate of deposit. One recalls Mr. Bowman’s state- 
ment*? that “ “Uneasy lies the head that wears a crown,’ may well be 
paraphrased to apply as well to all officers and directors of Wisconsin 
banks,” as he reads this somewhat belated instance of the collapse 
of the banking structure. 


8. Miscellaneous 


State v. Taubenheim® involved not only the sufficiency of the 
evidence, but the admissibility of threats made some ninety days 
before the killing. It and the Johnson case make one pause to con- 
sider the availability of firearms as a cause of crimes. In both cases 
the defendants were unstable individuals, to say the least, and ob- 
tained satisfaction from a sense of power that the feel of a gun gave 
them. Couldn’t something be done to eradicate while children this 
“wild west” attitude toward guns? Or should people be encouraged 
to make themselves experts with guns in order that they may, if the 
time comes, better defend their liberties ?°** In Chambers v. State** 
it was held on error brought by the defendant to review an order 
of the circuit court dismissing a petition for habeas corpus that the 
circuit court rightly excluded evidence that the defendant might have 
introduced at the preliminary hearing. In State v. Hunter** an order 
suppressing certain evidence on the ground that it was obtained 
by an unreasonable search and discharging the defendant was re- 
versed on error brought by the state. It is difficult to see from 
reading the opinion why the trial court thought that the search was 
unreasonable. The chief interest of the opinion is the discussion 
of when jeopardy attaches in a trial by the judge without a jury. 
The court held that a motion to suppress evidence was preliminary 
to a trial, especially since the record did not show that a jury had 
been waived, and that jeopardy therefore had not attached. 





= Bowman, Work of the Wisconsin Supreme Court, Criminal Law (1934) 10 
Wis. L. Rev. 28. 

234 Wis. 434, 291 N.W. 322 (1940). 

™8 The Uniform Firearms Act, which has been adopted in nine states, but not 
in Wisconsin, has now been redrafted with the title changed to Uniform Pistol Act. 
See the Handbook of Interstate Crime Control (1940) (prepared by the Inter- 
state Commission on Crime, Newark, N. J.) pp. 78-100; or see Warner, The 
Uniform Pistol Act (1938) 29 J. Crim. L. 529. A bill will undoubtedly be intro- 
duced for the adoption of this act in Wisconsin. 
* 235 Wis. 7, 291 N.W. 772 (1940). 
* 235 Wis. 188, 292 N.W. 609 (1940). 
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¥. 
EVIDENCE 
Gien H. BELL 


As usual, many of the decisions in the field of evidence handed 
down during the August 1939 and January 1940 terms were con- 
cerned with the sufficiency of the evidence to sustain jury verdicts and 
other routine problems of little or no general interest. Only decisions 
which dealt with the more important rules of evidence are included in 
the following discussion. 


A. OPINION 


A decision of some significance was rendered in Kuroske v. Aetna 
Life Insurance Company.’ The action was brought on an accident 
policy which provided that it did not cover accidents sustained by 
the insured “while under the influence of any intoxicant.” The in- 
surance company defended on the ground that the insured, who was 
driving a car, died as a result of an automobile accident which oc- 
curred because of his intoxication. The plaintiff called various wit- 
nesses who testified that the insured was not intoxicated. The in- 
surance company offered two doctors who testified that the insured 
was intoxicated. The doctors’ testimony was based on a chemical 
analysis of a blood sample taken shortly after the accident, which 
revealed that the insured’s blood contained .25 per cent of ethyl 
alcohol by weight. The doctors had conducted experiments based 
on chemical tests to determine intoxication, and qualified as experts. 
They testified that individuals having .05 per cent to .15 per cent 
of alcohol in their blood are definitely in the range of alcoholic 
effects ; that individuals having more than .15 per cent of alcohol in 
their blood are not borderline cases and are definitely under the in- 
fluence of alcohol; and that individuals having .25 per cent of al- 
cohol in their blood are intoxicated. The jury found that the insured 
was not intoxicated. On appeal the insurance company urged the 
Supreme Court to treat the expert testimony based on the blood tests 
as having the same controlling effect that is accorded to undisputed 
physical facts. 

The court ruled that the opinions of the experts were admissible 
in evidence, but that like other expert testimony, the weight to be 
given the opinions was clearly for the jury. The case is significant as 





*234 Wis. 394, 291 N.W. 384 (1940). 
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one of the first approving the receipt of expert opinion evidence as 
to intoxication based on chemical analysis of blood. It is also signifi- 
cant that while the court recognized that such expert evidence must 
now be weighed and considered by the jury, it stated :? 


It may, of course, well be that in the none-too-distant future 
experimentation along such lines will be sufficiently advanced 
so that specimens of blood which are found to contain certain 
percentages of alcohol may be almost conclusive on the question 
of intoxication in cases where the samples have been properly 
taken, properly safeguarded, accurately analyzed by competent, 
disinterested, impartial, and dependable chemists, and properly 
identified. 


The case illustrates the process by which courts come to recognize as 
admissible and even conclusive, expert opinion based on facts de- 
veloped through the application to new problems of various scientific 
processes. 

In Walraven v. Sprague, Warner & Company® the court reversed 
a judgment based on a jury verdict that the illness of the plaintiffs 
was caused by poison contained in canned fish or crab meat sold to 
the plaintiffs by the defendant. The only testimony offered by the 
plaintiffs in this connection was given by an expert who testified that 
in his opinion the crab meat was contaminated prior to the preparation 
of the salad in which it was consumed. His opinion was based partly 
on the fact that those who ate the salad became ill, while others who 
did not eat the salad but ate some of the ingredients other than the 
crab meat did not become ill. The court applied the recognized rule 
that the opinion of an expert must be based upon proven facts; that 
the basis for his conclusion cannot be inferred from the conclusion 
itself ; and that the opinion of an expert does not constitute proof 
of the existence of facts necessary to support the opinion. 

The action of the trial court in rejecting expert testimony to the 
effect that a transmission shaft from a tractor to a corn binder was 
not safe was sustained in Tiemann v. May.* The court applied the fa- 
miliar rule that expert testimony is not admissible when the machin- 
ery involved is not complicated and the jury can decide as to its safety 
without considering any expert testimony. Certain negative evidence 
that similar machines had been sold since 1934, and that no report 
had been received by the company that any person had been in- 





* 234 Wis. 394, 403, 291 N.W. 384, 388 (1940). 
*235 Wis. 259, 292 N.W. 883 (1940). 
“235 Wis. 100, 292 N.W. 612 (1940). 
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jured, was aiso held properly excluded under the rule that such evi- 
dence has insignificant probative value. 

In Anderson v. Eggert® the court sustained the action of the trial 
court in admitting testimony of expert physicists relative to what 
would happen to the two cars involved in the accident if the con- 
ditions were as claimed by the plaintiff and as stated in hypothetical 
questions. The court applied the established rule that whether ex- 
pert evidence should be received is a matter which rests very largely 
in the discretion of the trial court, and on that ground distinguished 
Goetz v. Herzog,® in which the trial court’s action in excluding some- 
what similar expert evidence offered by a teacher of physics, was 
sustained. 


B. BurDEN OF PROOF AND PRESUMPTIONS 


That the burden of proof rests upon the party who alleges that a 
deceased committed suicide was reiterated in Tully v. Prudential In- 
surance Company." Some evidence pointing to suicide was presented 
by the defendant insurance company, which had raised that defense. 
In refusing to reverse a verdict for the plaintiff, the Supreme Court 
held that the insurance company had not sustained its burden of 
overriding the presumption against suicide by presenting evidence 
which would establish the fact of suicide to a “reasonable certainty.” 
Two justices dissented on the ground that the insurer had met that 
burden. 

In Taugher v. Hardware Mutual Casualty Company® the court 
considered the action of the trial court in permitting the plaintiff 
to examine the defendant adversely, and to ask leading questions, 
when it appeared that the plaintiff and defendant were actually very 
friendly. The court held that, inasmuch as the case was tried before 
a court without a jury, the mere receipt of improper evidence would 
not be considered reversible error. Reference was made to the pre- 
sumption that the trial court did not rely upon any evidence improp- 
erly admitted, and the court pointed out that the case was strength- 
ened by reason of the fact that the objection to the testimony went 
merely to the form of the questions rather than to the substance of 
the matter admitted. 

The familiar rule, sometimes framed in slightly different language, 
that forgery must be established by clear and satisfactory evidence 





°234 Wis. 348, 291 N.W. 365 (1940). 
*210 Wis. 494, 246 N.W. 573 (1935). 
*234 Wis. 549, 291 N.W. 804 (1940). 
*235 Wis. 55, 292 N.W. 277 (1940). 
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was applied in Estate of Hatten.® The same degree of proof was also 
required to establish want of consideration for a negotiable note. 






C. HEARSAY 













A rule long recognized in this state was applied in Schields v. : 
Frederick,® in which the court held that a doctor engaged for the t 
purpose of testifying in court, rather than for the purpose of treat- ¥ 
ment, was improperly allowed to give an opinion based upon sub- 
jective symptoms narrated to him by the injured person. Some ques- 
tion arose as to whether receipt of the doctor’s testimony was rendered 
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non-prejudicial by independent testimony of the injured person as 

to her subjective symptoms, but the court found no such testimony 

in the record. 
Hamilton v. Reinemann™ involved a familiar rule of evidence, x 

which must often be confusing to juries in its application, the & 

court holding that hearsay statements of a witness may be used y 

as a basis for the introduction of impeaching testimony, although 

such hearsay statements may not be used to prove the facts stated, £ 


and must be disregarded by a reviewing court in considering whether 
the evidence sustained a jury finding. The case also involved the 
question of whether a statement by an agent truck driver, relative to 
his driving, could be offered in an action against the principal alone, 
either as an admission or a declaration against interest. The court 
applied the well settled principle, incorporated in Sections 286 and 
288 of the Restatement of the Law of Agency, that agents or em- 
ployees have no authority to bind their employers by such admissions. 
As the agent was available as a witness, his statement, although 
against his pecuniary interest, could not be admitted under the ex- 
ception to the hearsay rule for such statements. 


TT Ie aA) 


GRIF 










D. TRANSACTIONS WITH A DECEASED 










A section of our statutes which has caused practicing attorneys 
some concern is Section 325.16, which deals with transactions with 
deceased or insane persons. The court had occasion to consider this 
section again in J. Romberger Company v. Industrial Commission.” 
The appellant alleged that an examiner of the Industrial Commission 
erred in overruling his objections to testimony given by the secretary 



















*233 Wis. 199, 288 N.W. 278 (1940). 
* 232 Wis. 595, 288 N.W. 241 (1939). 
™ 233 Wis. 572, 290 N.W. 194 (1940). 
* 234 Wis. 226, 290 N.W. 639 (1940). 
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of a corporation involved, relative to his transactions with a deceased 
person. The secretary’s testimony was held, in line with prior de- 
cisions, not to come within the prohibition of the statute for two 
reasons. In the first place, it was held that the secretary was not a 
person from, through or under whom a party to the action derived 
his interest. As the deceased was alleged to have been an employee 
of the company, this conclusion seems obvious. In the second place, 
the court held that the opposite party, in this case the applicant 
for the payment of death benefits under the Workmen’s Compensa- 
tion Act, did not derive his title or right to the cause of action from, 
through or under the deceased. The court concluded, in harmony 
with prior decisions, that the cause of action arose from the pro- 
visions of the compensation act. 


A case in which a party was held to have waived her right to con- 
tend on appeal that error had been committed by the trial court in 
receiving testimony concerning transactions with a deceased per- 
son, is Estate of Johnson.1* No objection was made to the testimony 
when it was offered in the trial court. While under our first statute 
dealing with the subject,!* a witness was disqualified from testifying 
to a transaction with a deceased person when the other party sued 
or defended as an administrator or legal representative of the de- 
ceased, that absolute disqualification was removed as long ago as 
1868.15 


E. PRIVILEGE 


Two cases involving the privileged character of communications 
by clients to attorneys were Hoffman v. Labutzke!® and Raddant v. 
Labutzke.1* These were companion cases which dealt with the situ- 
ation which arises when an attorney represents two parties to a con- 
troversy having interests which are in some respects conflicting. The 
cases involved the representation of an insurance company and also 
of an insured who, after the trial of an automobile accident case, 
stated to the attorney in the presence of an agent of the insurance 
company, and also at another time to the attorney alone, that he 
had given false testimony on the trial and in an adverse examination, 
and had made a false report of the accident to the company. 





232 Wis. 556, 288 N.W. 290 (1939). 
* Laws of 1858, c. 134, § 2. 
* Laws of 1868, c. 176, § 1. 
233 Wis. 365, 289 N.W. 652 (1940). 
* 233 Wis. 381, 289 N.W. 659 (1940). 
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The insured’s statements to the attorney were offered on a mo- 
tion for new trial by the insurance company, which motion was 
based on a policy defense of lack of cooperation of the insured. The 
trial court excluded the evidence because of the provisions of Section 
325.22. The Supreme Court, however, held that the statements should 
have been received for the reasons that the statement made in the 
presence of the agent for the insurance company was not intended to 
be confidential, and the statement made to the attorney alone was 
not privileged. In accord with earlier decisions, the court concluded 
that when a party to a controversy “consents and requests that his 
attorney act as attorney for the other,” he waives his statutory privi- 
lege as to communications which affect the interest of the other 
party. The court emphasized the waiver provision in the second 
sentence of Section 325.22, which was added in 1927. 


F. Parot Evipence RULE 


An application of the parol evidence rule was made in Tees v. 
Lee.'* The action was brought by the plaintiff to recover a balance 
due on a written contract covering the sale of a business to the de- 
fendant. The defendant set up the breach of an alleged oral agree- 
ment under which the plaintiff agreed not to compete with the de- 
fendant in certain territory. The facts developed at the trial showed 
that the matter was discussed before the written contract of sale 
was drawn, and the defendant contended that no provision regarding 
competition was inserted in the contract for the reason that the plain- 
tiff orally agreed that he would not compete with the defendant and 
told the defendant that it was unnecessary to insert the agreement in 
the contract. The Supreme Court applied the parol evidence rule, 
and held that the trial court had property excluded evidence rela- 
tive to the oral agreement; the contract of sale was complete on its 
face, and a promise not to compete was not embodied in such con- 
tract unless expressly set out. The fact that the matter of competi- 
tion was discussed before the contract was executed, and the plain- 
tiff refused to include a competition provision in the contract, was 
considered sufficient reason to apply the rule. 


G. Jupicrat Notice 


The court judicially noticed that the supervisors of the town 
of Lake are by Section 60.19, Wisconsin Statutes, elected for two 





* 234 Wis. 607, 291 N.W. 792 (1940). 
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terms ;!® that driving an automobile on the inside of a curve upon 
a slippery surface, and the sudden application of brakes, would cause 
the car to skid in the manner disclosed by the testimony, and cause 
the consequent loss of control by the driver ;”° and that zoning ordin- 
ances provide for grocery stores, drug stores, candy and ice cream 
parlors, barber shops and the like, in residential districts. 


H. Time ELeMentT IN DyING DECLARATION AND THREAT 


In Schlesak v. State®* the court held that a dying declaration, ad- 
missible in other respects, was not inadmissible merely because it was 
made approximately seven weeks before the declarant’s death; and 
in State v. Taubenheim* the court decided that a threat to shoot a 
person was admissible in a prosecution for murder, although made 
nine weeks before the killing.** 


VI. 
INSURANCE 
Gorpon SINYKIN 
A. ConstRucTION oF Poticy 


In Garnsky v. Metropolitan Life Insurance Company’ the court 
construed a policy of group insurance which provided that benefit 
payments were conditioned upon proof that the employee had been 
“continuously employed by the employer for two full years,” prior 
to disability. The plaintiff had been employed steadily from May, 
1927, until June 22, 1930, when the employer closed its plant and 
plaintiff received a slip stating he was “leaving the company’s service” 
because it was reducing its force. On December 22, 1930, he was 
called back to work and in June of the following year he became 
totally disabled. The defendant contended that the period from 
June 22, 1930, to December 22, 1930, constituted a break in plaintiff’s 
employment and, therefore, he was not continuously employed for a 
period of two years prior to the disability. 





* McCaffrey v. Lake, 234 Wis. 251, 290 N.W. 283 (1940). 

*Pecor v. Home Indemnity Co., 234 Wis. 407, 291 N.W. 313 (1940). 

™ Higbee v. Chicago, B. & Q. R., 235 Wis. 91, 292 N.W. 320 (1940). 

™ 232 Wis. 510, 287 N.W. 703 (1939). 

* 234 Wis. 434, 291 N.W. 322 (1940). 

* Attention is directed to the model Code of Evidence which is being formu- 
lated by the American Law Institute, Edmund M. Morgan, reporter. Tentative 
drafts of parts of the model Code indicate that it will contain provisions intended 
to liberalize or change many of the present rules of evidence. 

*232 Wis. 474, 287 N.W. 731 (1939). 
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The Supreme Court, in affirming the lower court’s decision, held 
that there was a temporary layoff and that such layoff did not inter- 
rupt the continuity of employment. In reaching this conclusion it 
relied upon the rule that policies of insurance are construed most 
strongly against the insurer,? and upon cases dealing with continuity 
of employment under the Workmen’s Compensation Act.’ Then it 
is suggested by way of obiter dictum “that it may reasonably be argued 
that the period of continuous employment required to satisfy the pro- 
vision involved here need not date back from the time of disability,” 
in which case plaintiff clearly would be entitled to disability benefits.* 

The case is of importance because group insurance policies are 
relatively new and have not been subject to very much judicial con- 
sideration. A group insurance contract is made between an insurer 
and an employer, and the benefits are open to the employees. Some- 
times the employer pays the whole premium, and sometimes both em- 
ployer and employees share the premium cost. 

The ultimate conclusion of the court that a temporary layoff does 
not interupt the continuity of employment, seems entirely sound. 
This rule has been established in workmen’s compensation cases in 
Wisconsin,® and in group insurance cases in other states,® although 
there is some authority to the contrary.’ 

However, the court’s first conclusion, or major premise, that 
plaintiff’s period of unemployment constituted merely a temporary 
layoff, is not so clear. There was no affirmative evidence that the 
employer expected to rehire plaintiff when it closed its plant or that 





? Wright v. Wrightstown-Morrison F. Mut. Ins. Co., 222 Wis. 462, 269 N.W. 
317 (1936). 

* Wisconsin Granite Co. v. Industrial Comm., 208 Wis. 270, 242 N.W. 191 
(1932) ; Michigan Quartz Silica Co. v. Industrial Comm., 214 Wis. 289, 252 N.W. 
682 (1934) ; Jackson Monument Co. v. Industrial Comm., 220 Wis. 390, 265 N.W. 
63 (1936). 

*232 Wis. 474, 481, 287 N.W. 731, 734 (1939). Under such rule, plaintiff 
would have had to prove merely two years of continuous employment at any 
time prior to his disability. 

* Wisconsin Granite Co. v. Industrial Comm., 208 Wis. 270, 242 N.W. 191 
(1932). See also Kannenberg Granite Co. v. Industrial Comm., 212 Wis. 651, 250 
N.W. 821 (1933), where the court held that employment did not continue because 
the employee worked for a very short time and quit of his own accord, without 
any understanding that he would return. 

* Perkins v. Eagle Lock Co., 118 Conn. 658, 174 Atl. 77 (1934); Prudential 
Ins. Co. v. Sweet, 253 Ky. 643, 69 S.W. (2d) 748 (1934); Shea v. Aetna Life 
Ins. Co., 292 Mass. 575, 198 N.E. 909 (1935); Cogsdill v. Metropolitan Life 
Ins. Co., 158 S.C. 371, 155 S.E. 747 (1930). See also Notes (1928) 55 A.L.R. 
1245, 1253; (1929) 63 A.L.R. 1034, 1036; (1933) 85 A.L.R. 1461, 1467; (1936) 
105 A.L.R. 418, 419; and (1940) 124 A.L.R. 1494. 

*Thull v. Equitable Life Assur. Soc., 40 Ohio App. 486, 178 N.E. 850 (1931) ; 
and see Neely v. Travelers Ins. Co., 141 Kan. 691, 42 P. (2d) 957 (1935). 
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plaintiff expected to return. Instead the evidence shows that at the 
time of closing the employer entered upon plaintiff’s insurance card 
a notation of cancellation of the policy. The court waved this latter 
fact aside, and held that there was no estoppel and that the cancella- 
tion could be explained on the ground of ignorance and mistake. 

Some reliance was placed upon a general provision in the policy 
which declared that a layoff of six months or less should not be con- 
sidered a termination of employment. Although this provision ap- 
lied only to life insurance, the court maintained that it indicated an 
understanding that the status of employment could survive a layoff. 

Whether there was a temporary layoff or a permanent discharge 
in this case turns upon the intention of the parties at the time the 
plant was shut down.® The evidence was conflicting, and in the ab- 
sence of proof of termination of employment by affirmative act, the 
status of employment will be presumed to continue.® Consequently 
the court was probably right in finding that there was merely a 
temporary layoff, but the case is not without difficulty on this point, 
as the court itself admitted.’ 

In Kuroske v. Aetna Life Insurance Company™ an automobile 
accident policy excluded coverage while the insured was “under the 
influence of any intoxicant or narcotic.”!* The lower court instructed 
the jury that this phrase means so much influence as impairs the 
ability of a person to care for himself, or the same as the word “in- 
toxication.” The Supreme Court sustained this construction, relying 
upon Bakalars v. Continental Casualty Company."® 

In Potts v. Farmers Mutual Automobile Insurance Company" a 
public automobile garage and sales agency took out an insurance 





* Zeigler v. Equitable Life Assur. Soc., 219 Iowa 872, 259 N.W. 769 (1935). 

* Wisconsin Granite Co. v. Industrial Comm., 208 Wis. 270, 242 N.W. 191 
(1932). 

232 Wis. 474, 477, 287 N.W. 731, 733 (1939). 

234 Wis. 394, 291 N.W. 384 (1940). This case contains an interesting dis- 
cussion of the relative weight and sufficiency of expert and opinion testimony on 
intoxication, but this is more properly within the field of evidence and is not 
treated here. 

“This phrase is similar to that of Wis. Stat. (1939) §85.13, prohibiting 
the operation of any vehcile on the highway by a person “who is under the in- 
fluence of an intoxicating liquor or narcotic drug.” 

%141 Wis. 43, 122 N.W. 721 (1909). See Steinkrause v. Eckstein, 170 Wis. 
487, 175 N.W. 988 (1920), in which “intoxication” is construed to mean in- 
dulgence which results in an appreciable interference with the exercise of ordinary 
care in the management of a car. For effect of provisions in policies of insurance 
forbidding use of intoxicating liquor, see (1908) 15 L.R.A. (N.S.) 206. 

“233 Wis. 313, 289 N.W. 606 (1940). 
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policy which extended coverage to any “customer” of the named in- 
sured.’° It was held that a person who obtained an automobile by 
fraud or trick, falsely representing himself as a prospective purchaser 
interested in trying the car, was not a “customer” within the meaning 
of the provisions of the policy."® Such wrongful taking, of course, 
amounts to conversion,” and a person guilty of conversion could 
hardly be regarded as a “customer” of the rightful owner. 


B. CoopERATION 


Automobile insurance policies today frequently provide, as a con- 
dition of liability, that the insured must cooperate with the insurer 
in its defense to an action for damages.!* In Hoffman v. Labutzke}® 
an action for the death of an occupant of an automobile was brought 
against the driver and his liability insurer, on an insurance policy 
containing cooperation provisions. The driver testified at an adverse 
examination and at the trial that he saw a car coming toward him on 
his side of the road, turned left to avoid a head-on collision, and lost 
control of his car. After the jury brought in a verdict for the plain- 
tiff, the insurer discovered that the driver had testified falsely and that 
in fact no other car was on the road when the accident occurred. It 
filed an affidavit alleging such false testimony and moved for a new 
trial, which was denied. The Supreme Court reversed the lower 
court, holding that the affidavit sufficiently alleged a breach of the 
cooperation provisions of the policy. The court rightly pointed out 
that the false testimony, although more favorable to the insurer than 
the actual facts, was prejudicial because the insurer might have con- 
cluded to settle the case if the true facts had been disclosed to it.” 

In Potts v. Farmers Mutual Automobile Insurance Company 
an unknown person obtained a car from an automobile sales agency 
on the false representation that he was a prospective purchaser and 





+5 The omnibus coverage provisions of § 240.30 (3) do not extend to customers 
of a public garage. Mauel v. Wisconsin Automobile Ins. Co., 211 Wis. 230, 248 
N.W. 121 (1933). 

* The court also held that there was a failure to cooperate as required by 
the policy, which is discussed herein infra. 

See 65 C.J. 33-34, 26 R.C.L. 1110, and cases cited there. 

On the requirements of cooperation in insurance policies, see Buckner v. 
General Casualty Co., 207 Wis. 303, 241 N.W. 342 (1932); Coleman v. New 
Amsterdam Cas. Co., 247 N.Y. 271, 160 N.E. 367 (1928). 

1° 233 Wis. 365, 289 N.W. 652 (1940). 

Hunt v. Dollar, 224 Wis. 48, 271 N.W. 405 (1937). This case also holds 
that the defense of lack of cooperation is good against a third person suing on 
the policy, as well as against the named insured, since the rights of the third 
person are likewise limited by the insurance contract. 

* 233 Wis. 313, 289 N.W. 606 (1940). 
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wanted to show it to his wife, collided with another car in a different 
part of the state, and then disappeared. In an action against the 
insurer for injuries resulting from the accident, the court correctly 
held that the insurance company was not liable because of the failure 
of the driver to cooperate under the policy.?? 


C. CovERAGE 


In Rusch v. Mielke** the insured owned and used a truck as a 
contract motor carrier. In compliance with Section 194.41 he filed 
an insurance policy with the Public Service Commission which con- 
tained his declaration that his occupation was “furniture hauling” and 
that the truck was to be used for “commercial” purposes. The latter 
term was defined in the policy as transportation in direct connection 
with the named insured’s business occupation, and another provision 
applied coverage only while the automobile was used for the purposes 
stated in the declaration. The owner permitted a woman to use the 
truck, and the accident occurred while she was returning to her home 
on a trip made for the sole purpose of taking her husband to his 
place of employment. 

The insurer contended that the plaintiff’s claim was not covered 
by the policy.2* However, the court held that the coverage of the 
policy was enlarged by virtue of Section 194.41 which provides that 
every policy required thereunder shall cover liability for damages 
tor “injuries to persons or property that may be recovered against 
the owner or operator of each such motor vehicle by reason of the 
negligent use or operation thereof.” It stated that Section 194.41 
does not permit any limitation of coverage by a provision in the 
policy as is recognized in Section 204.30 (3). 

The defendant insurance company in Maurer v. Fesing*® con- 
tended that the lower court erred in holding that coverage extended 
to one who was driving an automobile with the consent of a son of the 





=Tt also held that the driver was not a “customer” of the sales agency under 
the provisions of the policy and was not operating with the consent and per- 
mission of the insured. This has been discussed under the subject of Construc- 
tion of Policy supra. 

* 234 Wis. 380, 291 N.W. 300 (1940). 

* This contention would have been sustained under the rule in Drewek v. 
Milwaukee Automobile Ins. Co., 207 Wis. 445, 240 N.W. 881 (1932), if the policy 
was not subject to § 194.41. 

>This section extends coverage to others than the named insured, but limits 
such extension to cases in which the automobile is “being used for purposes and 
in the manner described in said policy.” Section 194.41 does not contain such pro. 
vision. 
© 233 Wis. 565, 290 N.W. 191 (1940). 
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owner. The Supreme Court held, however, that the policy extended 
coverage to the driver in this case because it provided coverage 
while the automobile “is being used with the express or implied 
consent of the insured or of any adult member of the insured’s 
household.” All this required, the court said, was that the automo- 
bile be used with express or implied consent of the owner, and not 
that it be operated with his consent.?" It found that the evidence con- 
clusively established that the owner expressly consented to the use 
of the automobile for a pleasure drive by his son and his friends 
and that this was sufficient to warrant coverage while the automobile 
was being driven by one of his son’s friends for such purpose. 

Thus the court made a distinction between the meaning of “use” 
and “operation” in automobile coverage provisions. The latter term, 
it said, applies to a class of persons who have received express or im- 
plied consent to “operate” the car, while the former term merely 
applies to the driving of a car for a purpose permitted by the owner. 

The omnibus coverage statute in Wisconsin, Section 204.30 (3), 
contains both the words “use” and “operation.” It extends coverage 
“to any person or persons while riding in or operating any automo- 
bile described in this policy when such automobile is being used for 
purposes and in the manner described in said policy,” and provides 
that the insurance shall not apply “unless the riding, use or operation 
above referred to be with the permission of the assured named in this 
policy.” It has been held that a driver to whom a car has been en- 
trusted by one who had permission directly from the named insured to 
use it, is not an additional assured under the omnibus coverage 
clause.** Therefore, the Maurer case appears to be a departure from 
this rule, or at least to constitute a refinement of it.2® It seems to 
indicate a justifiable attempt by the court to find coverage unless 
clearly negatived by the policy. 

In Narloch v. Church®® two state employees within the scope of 
their employment were riding in a car borrowed from the owner 
when an accident occurred. The state paid workmen’s compensation 
to one of the employees and then joined with her in suing the in- 
surer and the employee who drove the car. 





“The lower court had held that the automobile was being operated with 
the express or implied consent of the owner. 

* Locke v. General A.F.&L. Assur. Corp., 227 Wis. 489, 279 N.W. 55 (1938), 
and cases cited there. 

*” For a case somewhat similar, but stronger as to evidence of permission or 
consent, see Bushman v. Tomek, 222 Wis. 562, 269 N.W. 289 (1936). 

* 234 Wis. 155, 290 N.W. 595 (1940). 
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The state was an insured covered by the policy in question. The 
insurer denied liability because under the policy extended indemnity 
did not apply “(d) to any employee of an insured with respect to any 
action brought against said employee Because cf bodily,’ ‘injury ‘9 or 
death of another employee of the same insured ‘injured 1 in the course 
of such employment in an accident avisiig Gut of thé mainfénaace or 
use of the automobile in the business of sucir insured.” The court held 
that this exception was clearly in conflict with the omuitus coverage 
provisions of section 204.30 (3), and pointeti out that. the liraitation 
was void because it was not within any of the exceptions authorized 
under the omnibus coverage statute.** 

The insurer also denied liability because the policy excluded cov- 
erage for injuries to “any employee of the insured while engaged in 
the business of the insured.” The policy defined “insured” to in- 
clude the named insured and any person or organization legally re- 
sponsible for the use of the car. The court pointed out the well-es- 
tablished rule that the state is not liable for the torts of its employees 
while engaged in discharging governmental functions.8* Therefore, 
the state was not legally responsible for the use of the car and could 
not be considered an “insured” within the exclusion provisions of the 
policy.%% 


D. REFORMATION OF CONTRACT 


In Schmidt v. Prudential Insurance Company** the trial court 
ordered reformation of an insurance policy because of a mutual mis- 
take, and its judgment was affirmed on appeal. The plaintiff, an 
agent and assistant superintendent of the defendant insurance com- 
pany, applied for a modified life policy providing for disability bene- 
fits income, and the premium was computed by the insurer on the 
tasis of monthly disability income of $25. The plaintiff became dis- 





“In this case the question was as to the extension of indemnity to any 
party other than the named insured for a liability claim within the coverage of 
the policy. The decision must not be confused with cases denying liability because 
a policy does not provide coverage under any circumstances for a claim by an 
employee of a named insured for damages arising from the negligence of a fellow 
employee. See Bernard v. Wisconsin Automobile Ins. Co., 210 Wis. 133, 245 N.W. 
200 (1933); Madison v. Steller, 226 Wis. 86, 275 N.W. 703 (1937). 

™ Apfelbacher v. State, 160 Wis. 565, 152 N.W. 144 (1915); and see cases 
cited in 59 C.J. 193-195. 

* Although the state is liable under the Workmen’s Compensation Act, having 
voluntarily consented thereto, such liability has nothing to do with legal responsi- 
bility for the use of the car, the court said. The object of the insurance policy 
is to protect against tort liability and not liability for workmen’s compensation. Cf. 
Brandt v. Employer’s Liability Assur. Corp., 228 Wis. 328, 280 N.W. 403 (1938). 

* 235 Wis. 503, 292 N.W. 447 (1940). 
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abled, and the insurer paid him $50 a month as disability income. 
After making such monthly payments for 94 months, it discovered 
that someone in its office erroneously had figured the payments at 
$5C_ instead of $25 a month.. The plaintiff refused to accept subse- 
quent monthly payments of $23 and sued for payments at the rate 
ale ee SS a 

The insurance policy could not be found, and there was a dis- 
pute, as, to, whether. it previded-fer.monthly disability income of $50 
or $24. .The defendant asked for-seformation in the event the policy 
in fact provided for monthly disability income of $50, and for return 
of the overpayments. The jury found that a rider attached to the 
policy called for such income at the rate of $50 a month. On the 
equitable issue, however, the trial court decided that a mutual mistake 
of fact had been made in the policy, and it entered judgment in favor 
of the defendant for reformation and for the amount of the over- 
payments made during the six years preceding the date of defend- 
ant’s counterclaim. 

In the Supreme Court the plaintiff contended that the mistake 
was merely unilateral because it was made in defendant’s home office 
by one of its clerks and not by the plaintiff. The court held, how- 
ever, that the mistake was mutual. In analogous factual situations in 
other jurisdictions there seems to be a sharp division of authority as 
to whether the mistake is unilateral*® or mutual.6 However, even 
in some cases of unilateral mistakes, the contract will not be en- 
forced when it would be harsh to do so.** 

If the contract in the Schmidt case had related to a commodity or 
transaction entirely subject to the free bargaining powers of the 
parties, it would seem that the mistake would have been unilateral 
and not mutual.** However, the contract in this case related to in- 
surance, which is standardized by well-established practices and rates, 
and is strictly regulated by law. Although the plaintiff never made 
cut an application for a similar policy himself, he was well versed 
in the insurance business, being the agent and assistant superinten- 





“For cases holding the mistake is unilateral and denying reformation, see 
Kaufman v. New York Life Ins. Co., 315 Pa. 34, 172 Atl. 306 (1934); New York 
Life Ins. Co. v. Kimball, 93 Vt. 147, 106 Atl. 676 (1919). 

* For cases holding that the mistake is mutual and ordering reformation, see 
Gray v. Supreme Lodge, K. of H., 118 Ind. 293, 20 N.E. 833 (1889); Berry v. 
Continental Life Ins. Co., 224 Mo. App. 1207, 33 S.W. (2d) 1016 (1931); Buck v. 
Equitable Life Assur. Soc., 96 Wash. 683, 165 Pac. 878 (1917). 

* Miller v. Stanich, 202 Wis. 539, 230 N.W. 47, 233 N.W. 753 (1930). 6 R.CLL. 
623. 

*See J. A. Coates & Sons v. Buck, 93 Wis. 128, 67 N.W. 23 (1896); Grant 
Marble Co. v. Abbot, 142 Wis. 279, 124 N.W. 264 (1910). 
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dant of the defendant insurance company. He must have contem- 
plated a contract in keeping with the rates and terms of other in- 
surance companies. Moreover, he knew that the premiums charged 
and benefits paid were subject to state insurance regulation.*® There- 
fore, the insured must have had in mind a policy providing the same 
rates and returns as issued by other companies and as permitted by 
law.*° 


E. Bonp CovERAGE 


In Bank of Kaukauna v. Maryland Casualty Company“ an em- 
ployees’ fidelity bond limited coverage to losses discovered before the 
expiration of one year from the date of cancellation, and provided 
that the insured should give notice of loss not later than ten days 
after the loss was discovered. The bond was cancelled by the in- 
sured as of April 1, 1937, and it discovered embezzlements by its 
cashier on April 21, 1938, and promptly notified the insurer. Pre- 
viously it had also discovered defalcations by its assistant cashier and 
had given due notice thereof, but within the one year period. 

The insured contended that there was a conspiracy between the 
cashier and assistant cashier to conceal each other’s defalcations, and 
that the discovery and due notice of the assistant cashier’s loss within 
the year period also constituted discovery and notice of loss as to 
the cashier’s embezzlements. However, the Supreme Court held that 
the losses were separate and distinct, that the loss caused by the 
cashier was not discovered within the period of coverage,** and 
that in any event notice of loss had to be given within ten days after 
expiration of the one year period, which was not done.** Therefore, 
it concluded that the loss was not covered by the bond.** In view of 
the specific provisions of the bond, the court’s conclusion is manifestly 
correct, and it is supported by other cases in Wisconsin.*® 





*” For example, § 206.33 (1) provides that no life insurance company shall make 
any distinction between insurants of the same class as to premiums or benefits. 

“See language in Hibbard v. North American Life Ins. Co., 192 Wis. 315, 212 
N.W. 779 (1927) ; Modern Grinder M. Co. v. Globe and R. F. Ins. Co., 192 Wis. 
319, 212 N.W. 523 (1927). 

“234 Wis. 321, 291 N.W. 319 (1940). 

“The court pointed out that the utmost diligence in endeavoring to dis- 
cover a loss was no excuse. Thompson v. American Surety Co., 42 F. (2d) 953 
(C.C.A. 8th, 1930). 

“It said that the year period after cancellation expired April 1, 1938, 
and that April 10, 1938, was the last day notice could be given under the bond. 

“Tt is also held that the limitations as to coverage were not in conflict with 
§ 224.06 (1). 

“City Bank of Portage v. Bankers L. M. Cas. Co., 206 Wis. 1, 238 N.W. 819 
(1931) ; Mutual Bldg. & S. Ass’n. v. American S. Co., 214 Wis. 423, 253 N.W. 407 
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VII. 


LABOR 


WILLIAM GorHAM RICE, JR. 


None of the highly contentious labor legislation enacted in 1939 
came before the Supreme Court before the summer adjournment of 
1940. The great majority of its labor decisions concern workmen’s 
compensation claims. No decision makes important new law. 


I. CoMPENSATION FoR ACCIDENT AND INDUSTRIAL DisEAsE! 
A. Issues of Law 


(1) Res judicata. It was held in State ex rel. Watter* that after 
expiration of the time for rehearing or review of a final award of 
compensation by the Industrial Commission, new damage (Kuem- 
mell’s disease) is not compensable. In this proceeding for mandamus 
the commission’s self-denial of jurisdiction to make a further award 
was held correct by circuit and supreme courts. In the Rathjen case® 
the issue was similar, attempt being unsucessfully made to reverse 
the commission’s refusal to reopen a case in which a final award had 
long since been made. The Supreme Court sustained the circuit 
court in granting dismissal on motion of the commission, rejecting 
both the assertion that the commission was not a proper party so to 
move and the argument that the commission had failed to give effect 
to Section 102.18 (5), allowing reopening of awards in certain cases 
of industrial disease. The court deemed the results of an electric 
shock not within the concept of an industrial disease. In the Levy 
case* the commission was sustained by both courts in exercising 
jurisdiction to redetermine from time to time (in this case reduce) 
the amount payable for medical care, its earlier order not being final. 

(2) Division of opinion of commission. In the State case® the 
court made the delicate choice between, on the one hand, devitalizing 





(1934). For a distinguished case on the question of giving notice, see Comstock v. 
Fraternal Accident Ass’n., 116 Wis. 382, 93 N.W. 22 (1903), where the court held 
that failure to give notice as required by the policy should not cause a for- 
feiture if the insured was totally incapacitated from acting. 

*Each of the workmen’s compensation cases is entitled with the Industrial 
Commission as respondent; for brevity it will therefore be referred to solely by 
the name of the party (workman or employer or employer’s insurer) seeking court 
review. 

*233 Wis. 48, 287 N. W. 692 (1939). 
* 233 Wis. 452, 289 N. W. 618 (1940). 
*234 Wis. 670, 291 N. W. 807 (1940). 
5233 Wis. 461, 289 N. W. 769 (1940). 
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the statutory time limit within which the commission might alter an 
examiner’s findings and order, and, on the other, giving effect to a 
commission rule that no action by the commission within the time 
limited for action was adoption of the examiner’s findings and order. 
It chose the former alternative, thereby reversing the commission and 
circuit court and leaving the application for compensation still in the 
lap of the commission. The delay arose, not through the commission’s 
indolence, but because, of the two commissioners (the third post be- 
ing vacant), one was for affirmance, the other for rejection, of the 
examiner’s action. 

(3) Extraterritorial reach of Act. Reversing the commission 
and the circuit court, the court held in Schooley® that, though the 
workman lived in Wisconsin and was hired there, the Wisconsin Act 
did not cover an accident occurring in the course of employment no 
part of which was carried on in Wisconsin. In so deciding the court 
expressly followed Wandersee v. Industrial Commission." 

(4) Calculation of compensation. In Western Condensing Com- 
pany® the court, reversing the commission and the circuit court, fol- 
lowed Consumers Coal & Fuel Oil Company v. Industrial Commis- 
sion,® in holding the Act’s mathematical schedule for minor (rather 
than major) permanent disabilities to be mandatory where all fingers 
were partially but not completely lost. The court (Justice Fowler) 
solved the complex arithmetical problem with the alacrity of a modern 
schoolboy. 

Carr’s, Inc.® also involved the amount of compensation due. What 
were “average weekly earnings” for an employee who worked on 
Wednesdays and Saturdays and on call, regularly 15 hours and at 
most 23 hours a week? The commission, having found the standard 
work week was 48 hours (which it was for full time workers), had 
calculated compensation on the basis of the claimant’s hourly wage 
times 48 ($14.40). But the circuit and supreme courts agreed that 
under Section 102.43 (1) (a) the basis should be at most the 
hourly wage times 23 ($6.90) and accordingly reduced the award 
to the basis of the arbitrary minimum “average weekly earnings” 
recognized by the Act ($10.50). The conclusion was based on a 
verbal construction of the Act and a review of the somewhat con- 
flicting decisions in Minnesota construing the provision which served 





°233 Wis. 631, 290 N. W. 127 (1940). 
*198 Wis. 345, 223 N. W. 837 (1929). 
* 234 Wis. 452, 291 N. W. 339 (1940). 

*224 Wis. 363, 271 N. W. 641, 272 N. W. 463 (1937). 
* 234 Wis. 466, 290 N. W. 174, 292 N. W. 1 (1940). 
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as a model for Section 102.43 (1) (a). Chief Justice Rosenberry and 
Justice Wickhem were for supporting the commission’s award. 

(5) Compensable disability. The Odanah Iron Company case" 
raised the question of liability for the disability of a claimant by 
reason of his hospitalization on advice of physicians. The claimant, 
not employed at the time he entered the sanitorium, alleged that his 
silicotic-tuberculous condition arose from his employment by respon- 
dent. But there being no evidence that he was physically disabled 
(unable to work), the courts reversed the commission’s award, hold- 
ing that “medical disability” is not a basis for compensation. His 
inability to work during his sojourn in the tuberculosis sanitorium 
“was due not to physical disability to work,” which, as held in a 
long line of cases, is the disability for which the law gives compensa- 
tion, “but to the physical impossibility of being at two places at the 
same time,” said the court. 

(6) Employer. In Kammler'? both courts affirmed the com- 
mission’s refusal to award compensation for a baseball injury, where 
the city whose liability was asserted had no statutory power to hire 
a baseball player. 

The question in Standard Oil Company (Indiana)** was whether 
the claimant could recover from the respondent, as the commission 
had held, or only or primarily from the respondent’s employee, who 
was asserted by the respondent to be the claimant’s actual employer. 
The circuit court had remanded the case to the commission to find 
whether Krueger, the respondent’s employee, was the real employer 
of the claimant and, if so, to enter an award primarily against 
Krueger and secondarily against the respondent. The Supreme Court 
held both the commission and the lower court were in error. Con- 
struing Section 102.07 (4), dealing with employees of employees, 
the Supreme Court said such workmen were entitled to recover from 
their actual employer if he were liable (as an employer of three or 
more, or by election to come under the Act); and only if he were 
not liable, from his employer, their “statutory employer” or over-em- 
ployer. Though Section 102.07 (4) read alone seems to give re- 
covery in all cases against an over-employer who knows of the em- 
ployment, as the respondent did in this case, the court chose the nar- 
rower construction, making the over-employer liable only when the 
real employer was not, in order to avoid joint liability which, on a 





1235 Wis. 166, 292 N. W. 439 (1940). 
42233 Wis. 173, 288 N.W. 778 (1939), ann. 1940 Wis. L. Rev. 447. 
234 Wis. 498, 291 N. W. 826 (1940). 
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view of the entire Act, the court thought the legislature did not in- 
tend to create by extending liability to over-employers.1* Since the 
commission’s finding that respondent was the liable employer was 
contrary to the evidence which indicated that Krueger was liable, 
the reversal of the commission by the lower court was affirmed, but 
the terms of the remand were directed to be altered to exclude even 
secondary liability of the respondent. 


B. Issues Involving Respect for Administrative Discretion 


(1) Employment as the source of injury. The Spenle case, 
sustaining the denial of an award by the commission which had been 
reversed by the circuit court, applies the familiar rule that findings of 
the commission supported by evidence may not be disturbed. The 
question was whether the act of a fellow employee caused the dam- 
age the claimant suffered, or whether it arose from causes not related 
to his employment. 

In Liberty Foundry’ the Industrial Commission’s award had been 
reversed by the circuit court on the ground that the applicant’s dis- 
ease had not been found to arise out of the employment and the case 
had been remanded for a finding on this question. The Supreme 
Court affirmed the reversal, but held the remand improper because 
there was in the record no evidence to support such a finding, and 
the commission could not, except as authorized by the court, take 
further evidence, and the remand expressly excluded such action.17 

State Y.M.C.A."® holds, in reversal of the commission and the 
circuit court, that a medical student serving as a camp counselor can 
not recover for an injury received at the camp in playing tennis, an 
activity that the employer desired its counselors to enjoy. At the 
time of the accident the claimant was off duty but subject to emer- 
gency call, for which reason he was required to remain within camp 
limits. Very similar but with opposite result—both decisions are 
unanimous—is Employers Mutual Liability Insurance Company,'® 
where the award of compensation was affirmed by both courts. Here 
the claimant, a student nurse employed by a church hospital, was in- 








This construction was largely posited on the feebly persuasive fact that the 
act in § 102.06 expressly creates joint liability for the benefit of employees of cer- 
tain independent contractors, and nowhere else mentions joint liability. 

*5 232 Wis. 506, 287 N. W. 690 (1939). 

*® 233 Wis. 177, 288 N. W. 752 (1939). 

"Hence the court found it unnecessary “to consider the limitations upon the 
power of the trial court to order a remand for the taking of further evidence.” 

235 Wis. 161, 292 N. W. 324 (1940). 
235 Wis. 270, 292 N. W. 878 (1940). 
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jured by falling on ice on her way from the nurses’ dormitory to 
the hospital chapel at an hour when she was off duty. The award was 
sustained on the ground that if she had not walked over the spot 
in going to attend mass (after which she would begin hospital duty), 
she would have done so a little later in going to report for duty ; since 
the walk was toward her place of work and since performance of 
religious devotions was expected by her employer, the injury was not 
extraneous to her employment. (The court does not consider the dif- 
ference in light conditions between 5:45 a.m. when she fell and 
6:30 a.M. when she was required to report for roll-call.) In both 
cases the employee was on the employer’s premises and doing what 
he was encouraged but not required to do. Are opposite results justi- 
fied by the slight difference that the nurse was walking the strait 
path of religious observance while the counselor was gamboling? Is 
it not fair to say that if the cases are distinguishable, the student 
physician who was on call and required to be at hand had a stronger 
claim than had the student nurse who was under no obligation as an 
employee to be out walking at 5:45 a.m., whatever might be her duty 
as a practicing Catholic? 

(2) Employee status. The court had to decide in two cases whether 
the man for whose death claim was made, a roofer in J. Romberger 
Company” and a subscription solicitor in Huebner,?1 was an em- 
ployee or an independent contractor. In each case it set aside the 
award because the workman was not an employee, but in the Huebner 
case the circuit court and three judges of the Supreme Court (Fair- 
child, J., writing, Fritz and Wickhem, JJ.) were for sustaining the 
award. These decisions show the difficulty of distinguishing between 
law and fact. The question is: Had the alleged employer a right 
to control the details of the work? In each case the work agreement 
itself was silent as to whether the deceased worker was subordinate 
to or coordinate with the party whose job he did, and in each case 
no control in fact was exerted by that party. In such a vacuum the 
commission’s finding that the employment relation existed might be 
reckoned a conclusion or inference of fact (drawn from undisputed 
circumstances) that the right to control was created by the arrange- 
ment. But the court decided that the commission’s determination 
that the right to control (i.¢., the relation of employment) existed was 
a conclusion of Jaw, and a wrong conclusion. The distinction be- 





* 234 Wis. 226, 290 N. W. 639 (1940). 
™ 234 Wis. 239, 290 N. W. 145 (1940). 
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tween the employee who contracts to work on a job and the indepen- 
dent contractor who contracts to do a job of work is very tenuous.?? 


C. Record of Disposition of Appeals 


In only one of the 11 cases, that of the student nurse, did the 
claimant succeed before the Supreme Court. In six of the remaining 
16 appeals the court affirmed and in 10 reversed the commission on 
the contested issue.?* It is perhaps natural that the commission should 
incline to stretch the Act in order to award compensation, and that 
its six denials of compensation were therefore sustained. But it seems 
strange that the court in 10 cases out of 11 in which the commission 
awarded compensation reversed the commission. Is the commission 
or the court or both showing bad judgment? 


II. CoMPENSATION FOR UNEMPLOYMENT 


The claimant likewise fared ill in the only unemployment compen- 
sation claim case that came before the court. In Wisconsin Bridge 
and Iron Company v. Industrial Commission** the issue was whether 
the claimant, admittedly an employee of someone, had been employed 
by the company or by one Drews who had engaged him to work on a 
construction job for which Drews had contracted with the company 
and for which the company supplied all equipment, tools, and machin- 
ery.” In an opinion, hard to grasp and harder to summarize, the court, 
reversing the circuit court and the commission, held the bridge com- 
pany not liable. Drews it deemed an independent contractor (an 
employer of the claimant and not an employee of the respondent). 
His status (whether employee or indepenent contractor) was said 
to be a problem of common law not affected by the statutory defini- 
tion of employee, for that applied only to claimants for compensation. 





The deceased in the Huebner case, by soliciting subscriptions for a magazine, 
was held not to come within the enlarged definition of employee covering street 
sellers and distributors of newspapers and magazines, even though independent 
contractors. § 102.07 (6). Another extension of benefits to independent con- 
tractors was added in 1939. § 102.07 (8). 

* While the Supreme Court sustained the commission in 7 of the 17 instances, 
it sustained the circuit court wholly in 9 instances and partially in 2 more; and 
the circuit court sustained the commission in 11 instances. 

* 233 Wis. 467, 290 N. W. 199 (1940). 

>This contract and several others were made because the Bridge Co. could 
not get the men (union members) needed for particular jobs, having refused to 
make its total operation all-union, but Drews (who had been and was again later 
an employee of the Bridge Co.) could, by separating these particular jobs and 
making them all-union. This purpose the court deemed irrelevant to the ques- 
tion of who was the claimant’s employer. 
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The court based this conclusion partly on the 1935 definition of em- 
ployer which it read into the 1937 act.2® Moreover, resorting to the 
1937 definition of employee, the court found “nothing in the definition 
there given to indicate anything different from the common law 
concept,” according to which Drews was, and the respondent was not, 
the employer of the claimant. 

The Chief Justice dissented, arguing that, to avoid an “absurd 
result” (by which Drews would be an employee if he claimed com- 
pensation, but an independent contractor if the men under him 
claimed), the statutory definitions must govern his status; that the 
claimant was the employee of the respondent under Section 108.02 (5) 
(a) of the 1937 Statutes unless Drews was within its narrow (inde- 
pendent contractor) exception ;77 that on the undisputed evidence 
“Drews’ status was equivocal” and the commission could therefore 
properly draw the “inference of fact” that in this transaction, as ad- 
mittedly in his earlier and later relation to the bridge company, he 
was an employee rather than an independent contractor.** 

The only other case involving Chapter 108 was a suit brought 
by the Industrial Commission against a cemetery owner to collect 
contributions.”® In this the court reversed the lower court and upheld 
the commission’s contention that cemetery owners are employers sub- 
ject to the Act. 








*The majority reads § 108.02 (4) (a) of 1937 (defining employer as one 
“who is subject to this chapter under the statutes of 1935 or who becomes sub- 
ject hereto under the provisions of this section”) as requiring the application of 
the definitions of the 1935 act. The Chief Justice seems correct in resorting to 
the 1937 text alone. For while undoubtedly § 108.02 (4) (a) of 1937 (and the 
like provision of 1939) preserves coverage previously created, it should not be 
read also to preserve old definitions and thus to prevent an extension of cover- 
age by reason of new definitions. That is, the majority misinterprets the final 
phrase of § 108.02 (4) (a) “or who becomes subject hereto under the provisions 
of this section” as referring only to the extensions of coverage listed in the suc- 
ceeding paragraphs of § 108.02 (4); it properly refers to its own paragraph (a) 
as well as to what follows, and thus calls for applying 1937 definitions in de- 
termining who (in addition to 1935 employers) are 1937 employers. 

This restrictive language was in 1939 removed from § 108.02 (5) (a) de- 
fining “employment” and in substance appears now in (new) subsection § 108.02 
(3m) as an exception to the presumption that all persons performing services for 
pay are “employed.” 

* Unlike joint liability for accident compensation, referred to in n. 14, above, 
joint liability for unemployment compensation does not exist with respect to 
one employment. (There is “several liability” under § 108.07 with respect to 
several employments.) 

» Industrial Comm. v. Woodlawn Cemetery Ass’n., 232 Wis. 527, 287 N. W. 


750 (1939). 
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III. Lasor RELATIONS 


An order of the Labor Relations Board which had weathered the 
circuit court went on the Supreme Court rocks in E. G. Shinner & 
Co. v. Wrabetz®° A brief dissent by Justices Wickhem, Rosen- 
berry and Fritz, declared that “It may well be that the findings are 
not supported by any preponderance of evidence, but under familiar 
and well-established rules this is of no materiality.” The majority 
held that the evidence of employer domination of the union which the 
board had ordered the employer to disestablish as the bargaining 
representative of the employees, was too unsubstantial®*! to support 
the board’s findings of fact. The court may have accorded less than 
customary credence to the findings because the board had been 
abolished over a year before. 


IV. TEAcHERS’ TENURE 


In State ex rel. Halvorson v. Anderson** the court upheld the 
right of a school board to cease employing a married woman teacher 
at the end of the year for which she had signed a teaching contract 
which provided that after the end of the year “no married woman 
teacher will be employed.” While this contract was in force the 
tenure law of 1937 took effect, by the terms of which a teacher who 
had taught as long as the relator had, could not be dropped without 
cause. The court held that the contract meant that when the school 
year ended, relations between the teacher and the district were to 
terminate, and that the tenure act did not invalidate this promise. 
But a time limitation in any contract has just this meaning; so the 
decision seems to mean that the tenure law does not override con- 
tracts in force when it was passed. State ex rel. Schmidtkunz v. 
Webb,33 which granted reinstatement, was distinguished on the 
ground that there the school district had, by retaining the teacher in 
service after knowing of her marriage, “waived” the contract pro- 
vision that marriage was a ground for dismissal. But even if the 
condition of celibacy be waived by a mere failure to dismiss the 





* 235 Wis. 195, 292 N. W. 902 (1940). 

* The respondent encouraged the formation of the union some time before 
the passage of the Labor Relations Act and thereafter favored the union in very 
slight respects. On this weak but undisputed evidence dismissal on the ground of 
de minimis might have been more discreet than requiring redress, but the latter 
seems not to exceed the bounds usually accorded by courts to an administrative 
body. 

234 Wis. 619, 291 N. W. 795 (1940). 
* 230 Wis. 390, 284 N. W. 6 (1939). 
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teacher promptly upon her marriage in the middle of the year (a 
questionable holding), there was no hint of waiver in the facts or 
in the reasoning of the companion decision—ignored in the Hal- 
vorson case—of State ex rel. Ryan v. Board** where the court or- 
dered the teacher reinstated when the board had terminated her em- 
ployment at the end of a school year in accordance with the long 
standing and well known policy of the board that married women 
would not be continued as teachers beyond the end of a semester. 
Though Ryan signed no contract and Halvorson did, this seems no 
adequate basis for tacitly disregarding the Ryan case, for the board’s 
settled policy, though not part of a written agreement, was surely a 
term of the employment which Ryan undertook. 

Justice Fowler dissented because he deemed the statement that 
no married teacher would be employed to be neither a promise of the 
teacher to cease teaching nor a waiver of a (later enacted) statutory 
right to teach during good behavior. Disagreeing with his implica- 
tion that such a right might be waived by the person who is the object 
of the statute’s protection, I regret that the dissent, as well as the 
majority opinion, fails to give effect to the implicit principle of the 
Ryan case that the statute restricts teachers’ risks of dismissal, re- 
gardless of their previous assent to and assumption of such risks. 


VIII. 
MUNICIPAL CORPORATIONS 
LAURENCE C. GRAM 
A. SAFE PLAcE STATUTE 


The cases in which municipal liability was predicated upon the 
safe place statute seem to indicate that the court is unwilling to ex- 
tend the scope of the statute to situations not fairly within its lan- 
guage. In adopting this position the court no doubt recognizes that 
such liability does not exist at common law, and that to construe the 
statute as liberally as claimants urge would mean the practical abro- 
gation of the doctrine of nonliability of a municipality for the per- 
formance of a governmental function—a doctrine which, as the 
court pointed out in Sullivan v. School District,’ “is so deeply rooted 
in our jurisprudence and has so generally been recognized and ac- 





* 230 Wis. 402, 284 N. W. 12 (1939). 
4179 Wis. 502, 506, 191 N.W. 1020, 1022 (1923). 
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cepted for so long a period of time that in effect it has virtually at- 
tained the force of a statute.” 

The possibility of extending the definition of “public building” 
te cover cases in which injury occurred through the negligent main- 
tenance of a structure of any kind was canvassed in Grinde v. Water- 
town? and Lawver v. Joint District.8 Plaintiffs in both cases relied 
on the holding in Bent v. Jonet* that temporary bleachers erected on a 
football field are a public building within the statute, and on the dic- 
tum of the court in that case that the objective of the statute “is 
to insure safety by the broadest sort of provisions with respect to the 
kind of place affected.’”’® 

In the Grinde case the structure involved was a children’s slide 
which had been partially dismantled. The court reversed a judgment 
in favor of the infant plaintiff, indicating that such a slide, even if 
standing upright, would not be a public building. In contrast to 
Bent v. Jonet, the court compared the facts in the Grinde case to 
those in Lawver v. Joint District, where the plaintiff was injured 
when a flagpole in a school yard broke and fell, and in which the 
court concluded that the most liberal construction of the statute would 
not permit the term “public building” to include a flagpole. 

In Connor v. Meuer® the court was called upon to determine 
whether the statute applied to a situation where temporary bleachers 
had been erected by a Madison photographer on school grounds for 
the purpose of taking a high school class picture. The defendant 
city of Madison, whose liability was predicated on the statute, de- 
murred, and it was held that the complaint, although it alleged that 
the bleachers were erected on school property owned by the city, with 
the knowledge and consent of the school authorities, was fatally de- 
fective since it failed to allege that the city owned, constructed or 
maintained the bleachers, or that some officer of the city had the 
control or custody thereof. 

The plaintiff in Padley v. Lodi* was injured when she stumbled 
over the top of a village water connection shut-off box, 1 4/5 inches 
in height and located 14 inches from the curb in the street. The trial 
court allowed recovery on the ground that the plaintiff was a fre- 





? 232 Wis. 551, 288 N.W. 196 (1939). 
*232 Wis. 608, 288 N.W. 192 (1939). 
*213 Wis. 635, 252 N.W. 290 (1934). 
5Id. at 639, 252 N.W. at 291. 

*232 Wis. 656, 288 N.W. 272 (1939). 
7233 Wis. 661, 290 N.W. 136 (1940). 
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quenter of a “place of employment,’”® i.e., a village street. The Su- 
preme Court rejected this theory, and held that the plaintiff was 
merely a traveler using the street, pointing out that a place of em- 
ployment within the meaning of the statute is a place “where active 
work, either temporary or permanent, is being conducted in connec- 
tion with a business for profit; where some process or operation re- 
lated to such industry, trade, or business is carried on; and where any 
person is directly or indirectly employed by another.” 


B. OTHER NEGLIGENCE CASES 


Recovery was denied in Kernen v. Eau Claire® for injuries to a 
boy who rode a bicycle into a pile of blacktop dumped and left on a 
public park driveway. Liability was predicated upon Section 81.15, 
i.e., insufficiency or want of repair of a public highway. The court 
noted that, although this statute has been in force since 1849, it was 
unable to find in the Wisconsin cases any attempt to define the limits 
of the coverage provided by said statute, and held that a driveway 
in a park is not a public road within the statute. The decision is im- 
portant in that it recognizes for the first time a distinction between 
driveways in public parks and public streets or highways. 

In Gottlieb v. Racine,’ also an action based on insufficiency or 
want of repairs of a public street, recovery was sought for injuries re- 
sulting when the plaintiff alighted from an automobile in front of 
a residence, and in the exercise of ordinary care stepped into a hole 
in the curb, at a point where there was a crosswalk maintained by the 
city between sidewalk and curb. In affirming an order overruling 
the defendant city’s demurrer, the court said that the defect was at 
a point where a person would be likely to step, and, citing Kuchler v. 
Milwaukee," that it was not necessary that the defect be in the street 
or sidewalk area. 

Christian v. New London™ was an action brought by the parents 
of an infant who was killed by contact with a live wire of a city 
owned street lighting system. The defense was that the street light- 
ing system was operated in a governmental, rather than in a pro- 
prietary, capacity. The court found that the city was operating a 
public utility under Section 196.01, and refused to distinguish be- 
tween lighting the streets and the commercial electric business. The 





*Wis. Stat. (1939) §§ 101.01 (1), 101.06. 

* 232 Wis. 587, 288 N.W. 198 (1939). 

234 Wis. 343, 291 N.W. 335 (1940). 

165 Wis. 320, 162 N.W. 315 (1917). 

234 Wis. 123, 290 N.W. 621 (1940), ann. 1940 Wis. L. Rev. 567. 
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court applied the same rules to this utility as to other utilities. It 
appears that the opposite result might have been reached if the city 
had not been in the electric light and power business. 

In Hasslinger v. Hartland** a judgment for plaintiff for dam- 
ages arising from the operation of a sewage disposal plant near 
the property of the plaintiff was affirmed. There was no evidence 
that the plant was deficient in design or operation, the plaintiff's 
claim being based on the fact that he was annoyed by offensive odors 
which pervaded the atmosphere of his farm. The principal defense 
of the village was that the operation of the plant was a governmental 
function. The court recognized this to be true, but determined that 
the nature of the function did not exempt the village from liability 
for maintenance of a nuisance, citing Hughes v. Fond du Lac and 
other cases, where the relationship of the city to the injured party is 
not that of governor to governed (as it was in the leading case of 
Virovatz v. Cudahy) but that of one proprietor to another. 


D. MunNIcIPAL OFFICERS 


In Feavel v. Appleton’® salaries of aldermen had been set by 
ordinance at the first regular meeting in February, 1939, as required 
by Section 62.09 (6) (b), at $500 per annum. At the following 
April city election an ordinance, initiated by petition under Section 
10.43, was passed by vote of the electors, reducing the salaries to 
$250. The court held that Section 62.09 (6) (b) limited the scope 
of the power to initiate measures conferred on the electors by Section 
10.43. 

There is a strong dissent by Justice Fowler, Justice Fritz con- 
curring, expressing the view that Section 10.43 should be construed 
entirely separate and distinct from Section 62.09 (6) (b), and that 
the direct law-making power of the electors should not be restricted 
by reference to a statute designed to limit the power of the city 
council. 

It would seem clear that Section 10.43 should be amended to 
clarify situations such as this. 

In State ex rel. Carter v. Graas'™ it was held that claims of the 
county against certain officers thereof could not be ordered dismissed 
by a majority vote of the county board; and that such responsibility 





234 Wis. 201, 290 N.W. 647 (1940). 
*73 Wis. 380, 41 N.W. 407 (1889). 

%®211 Wis. 357, 247 N.W. 341 (1933). 
© 234 Wis. 483, 291 N.W. 830 (1940). 
7234 Wis. 677, 291 N.W. 848 (1940). 
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rested with the chairman of the board, as provided in Section 19.015. 
It thus appears that the chairman carries the full responsibility for 
exhausting legal remedies to collect from any county officer who is 
alleged to be a defaulter. An important inquiry which suggests itself 
is whether the county board could prosecute such claims if the chair- 
man refused to do so for any reason, or for no reason. 


D. ConTRACTS 


It was held in Handlos v. State Line'® that, when work is let or 
otherwise undertaken pursuant to a vote taken at a town meeting 
held in accordance with Section 60.12, such work must be particu- 
larly designated in the resolution or proposition upon which the elec- 
tors vote. Thus where the electors voted to authorize the town to 
borrow $15,000 from trust funds of the state “for the purpose of im- 
proving highways in said town,” a contract let for ornamental light- 
ing to cost $8,300 was held void because the work was not described 
with sufficient particularity, even though the details of the project 
were explained by the highway engineer at the meeting. It was 
further pointed out that, although the town board had power under 
Section 60.29 (11), to install additional street lighting where rea- 
sonably necessary to facilitate public traveling, the proposed orna- 
mental lighting was not so necessary, and that such lighting is within 
the rule of McGowan v. Paul,’ viz., that public improvements in un- 
incorporated villages (in the instant case the Land O’Lakes commun- 
ity) must be paid for out of taxation of property within the village, 
because that is the area getting the benefit, whereas the burden of re- 
paying the borrowed funds here would fall on the taxpayers of the 
whole town of State Line. 


Flottum v. Cumberland*® involved the question of whether a city 
could hire a firm of consulting engineers to prepare plans, speci- 
fications and design for rebuilding and extension of an electric plant 
without taking bids for “public work” as required by Section 62.15 
(1). The court held that such contract called for the performance of 
professional engineering services requiring special skill and training ; 
and where entered into by a proper authorization of the common 
council, such contract was valid because not subject to the bid re- 





* 233 Wis. 145, 288 N.W. 748 (1939). 
141 Wis. 388, 123 N.W. 253 (1910). 
* 234 Wis. 654, 291 N.W. 777 (1940). 
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quirement in the statute. This decision follows a New Jersey case, 
Franklin v. Harton. 


The project was financed by mortgage revenue bonds secured 
only by the utility property under Section 66.06. It was contended 
that the bonds should have been sold to the highest bidder the same 
as general obligation bonds under Chapter 67, on the ground that the 
exception in 67.01 (8) runs only to bonds issued for the purpose of 
acquisition of public utilities, and not to rebuilding projects. The 
court, however, held that it was the clear intent of the legislature 
to except mortgage bonds issued pursuant to Section 66.06 (9) (b), 1. 

In H. Hohensee Construction Company v. Oshkosh** it had been 
orally agreed between the engineer representing the city and a con- 
tractor that a lower price was to be paid for certain work than was 
provided by the terms of the written contract. The contractor claimed 
compensation at the rate established in the contract and the court 
held that the plaintiff was entitled to recover on the contract since 
there could be no alteration of the terms of the written contract ex- 
cept by mutual consent. The case is important since it vitiates a very 
common practice. 


E. ZoNING ORDINANCES 


In Geisenfeld v. Shorewood* a zoning ordinance adopted by the 
board of village trustees restricting plaintiff’s three lots to residential 
use was held unconstitutional as clearly unreasonable and arbitrary 
in view of the undisputed physical facts, as found by the trial court, 
which showed that the district was predominantly a business one. 
An interesting point about the case is that the trial court viewed the 
locus and observed the rather complicated physical facts adduced 
upon the trial, conduct which the Supreme Court inferentially ap- 
proves. The case also indicates that in enacting zoning ordinances, 
the legislative body must keep in mind and make provision for the 
natural growth of the areas restricted. This will involve a periodic 
examination with a view toward modification of some of the or- 
iginal restrictions. 

Another interesting case on this general subject is Higbee v. 
Chicago, Burlington & Quincy Railroad Company.** In this case 





™97 N.J. Law 25, 116 Atl. 176 (1922). 
234 Wis. 274, 291 N.W. 309 (1940). 
* 232 Wis. 410, 287 N.W. 683 (1939). 
* 235 Wis. 91, 292 N.W. 320 (1940). 
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the common council upon recommendation of its plan commission 
declared a two acre tract in a first-class single residence district a 
public utility district to enable a railroad to erect a new passenger 
depot, and passed an ordinance authorizing the erection of the depot. 
The plaintiff sought to enjoin the project, claiming that the change 
in zoning was void as unreasonable and beyond the power of the 
common council to enact. The change was also attacked as “spot 
zoning.” 











The court pointed out that “spot zoning” is only objectionable 
when the use to which the area is to be put is inconsistent with the 
use to which the larger area is restricted, and said the use of the 
tract in the instant case for a building of a public utility “devoted to 
public service and promotive of public welfare” cannot be held to 
be unreasonable. The ordinance was upheld on the finding of the 
trial court that the building would not be a nuisance, and that the 
ordinance authorizing it was reasonable in view of the entire factual 
situation. The possibility that the value of plaintiff’s property might 
be greatly diminished by the presence of a depot was disposed of 
under the rule expressed in State ex rel. Carter v. Harper® where 
it was said that the “incidental damage to property resulting from 
governmental activities, or laws passed in the promotion of public 
welfare, is not considered a taking of the property for which com- 
pensation must be made.”%6 



































State ex rel. Morehouse v. Hunt" was a proceeding in certiorari 
to review the granting by the board of zoning appeals of Madison of 
a certificate of occupance as a fraternity house of a building located 
in a district restricted by ordinance to single family residences. The 
house in question had been a fraternity house, but was leased as a 
residence for one year. The question was whether the leasing of the 
property for residence purposes constituted an abandonment of the 
nonconforming use permitted under Section 62.23 (5) (d), so as to 
forfeit the right to continue the nonconforming use under an ordi- 
nance providing: 

Whenever a nonconforming use of a building has been changed 


to a more restricted use or to a conforming use, such use shall 
not thereafter be changed to a less restricted use. 





7° 182 Wis. 148, 196 N.W. 451 (1923). 
* Id. at 153, 196 N.W. at 453. 
7235 Wis. 358, 291 N.W. 745 (1940). 
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The court upheld the board of appeals’ ruling that the use for one 
year as a residence did not amount to an abandonment of the non- 
conforming use. 

Justice Wickhem wrote a dissenting opinion, in which Chief 
Justice Rosenberry and Justice Fairchild concurred, arguing that 
the leasing of the building “for residential purposes only” by written 
lease under such circumstances as indicated that the tenant was not 
a mere caretaker could only mean that the owner had changed the 
use of the building to a conforming use, his intention in the matter 
being irrelevant. 


IX. 
PERSONS 
Ernst H. ScHOPFLOCHER 


The two cases to be considered in the field of domestic relations! 
both involve the problem of the extent to which married women have 
equal rights with men before the law. The first, by the application 
of the equal rights statute,? reaches a result favorable to married 
women; the second, on facts to which the same statute was fairly 
relevant, ignores the statute completely. 

In Woodman v. Goodrich, P, the wife of X, commenced an ac- 
tion against D on November 9, 1938, to recover damages sustained 
by reason of D’s alienating the affections of P’s husband during the 
summer of 1936, and inducing him to have carnal intercourse with 
D. D demurred on the ground that it appeared upon the face of 
the complaint that the action was not begun within the period of one 
year provided by Section 330.22 (2) for all actions for damages for 
seduction or alienation of affections. The order of the lower court 
overruling D’s demurrer was affirmed. 

The Supreme Court first disposed of the question raised by the 
statute of limitations by holding that, since the action for criminal 





*Only these two cases are of sufficient importance to justify extended treat- 
ment. Two others also involve problems in the field of domestic relations. Ford v. 
Whelan, 233 Wis. 96, 288 N.W. 737 (1939) illustrates the rule that fraud per- 
petrated by a plaintiff upon the court in obtaining an order of service by publi- 
cation renders a judgment null and void; Friedmann v. Tax Comm., 235 Wis. 237, 
292 N.W. 894 (1940) is of interest mainly in the field of taxation. 

* Wis. Stat. (1939) § 6.015. So far as material for our purposes this section 
reads: “(1) Women shall have the same rights and privileges under the law as 
men in the exercise of suffrage, freedom of contract, choice of residence for voting 
purposes, jury service, holding office, holding and conveying property, care and 
custody of children, and in all other respects. .. . 

*234 Wis. 565, 291 N.W. 768 (1940). 
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conversation, part of the cause of action stated, was not among those 
enumerated in Section 330.22, the six year period limited in Section 
330.19 (5) was applicable.* 

The court then held that a wife can maintain an action for crim- 
inal conversation. In support of this result the court relied not only 
upon the weight of American authority,® but also upon Section 
6.015. Prior to 1905, the court had held that a wife could not main- 
tain an action for alienation of affections,’ because such right did not 
exist at common law and could not be inferred from the general pro- 
visions of modern legislation concerning the rights of married women. 
The court stressed the idea that the wife’s right to the society of her 
husband is not the same in “degree and value” as his right to hers.® 

The legislature overruled this holding by amending® Section 2345 
of the Statutes (1898) so as to provide expressly that a married 
woman may maintain an action “for the alienation and the loss of 
the affection and society of her husband.” This section, however, does 
not expressly mention the wife’s right to sue for criminal conversa- 
tion, and for this reason, the court resorted in Woodman v. Goodrich 
to the policy of the legislature as expressed in Section 6.015.™ 


“Compare Harris v. Kunkel, 227 Wis. 435, 278 N.W. 868 (1938) where it 
was held that a cause of action for alienation of affections accrues (for the purpose 
of the statute of limitations) when the alienation is finally accomplished, and it is 
so accomplished when a judgment for divorce is entered, if not before. 

* Roberts v. Roberts, 230 Ky. 165, 18 S.W. (2d) 981 (1929); Oppenheim v. 
Kridel, 236 N.Y. 156, 140 N.E. 227 (1923); Newsom v. Fleming, 165 Va. 89, 181 
S.E. 393 (1935). Contra: Doe v. Roe, 82 Me. 503, 20 Atl. 83 (1890); Kroessin v. 
Keller, 60 Minn. 372, 62 N.W. 438 (1895). 

*This section was enacted by c. 529 of the Laws of 1921. 

" Duffies v. Duffies, 76 Wis. 374, 45 N.W. 522 (1890). 

*It may be interesting to quote the court’s rationale in full: “The exigencies 
of even his legitimate business may keep him away from her and his home for 
months or years. He is exposed to the temptations, enticements and allurements 
of the world. . . . Others may entice or induce him to do many things, for busi- 
ness or pleasure, which may deprive his wife of his society. The wife had reason 
to expect all these things when she entered into the marriage relation, and her 
right to his society has all these conditions, and is not the same in ‘degree and 
value’ as his right to hers.” Duffies v. Duffies, 76 Wis. 374, 384, 45 N.W. 522, 
525 (1890). 

*Laws of 1905, c. 17. 

Now Wis. Stat. (1939) § 246.07. 

™ Under § 246.07 a wife can sue for alienation of affection and under § 6.015 
she can sue for criminal conversation. The question whether she can sue for 
loss of consortium in case of being deprived of the consortium through the de- 
fendant’s negligence has never been squarely decided in Wisconsin. By the over- 
whelming weight of authority, however, she has been denied the right to recover 
for loss of consortium resulting from a negligent act of the defendant. Nash 
v. Mobile & Ohio R., 149 Miss. 823, 116 So. 100 (1928). Whether she can sue 
under § 246.07 seems to depend upon whether the statute is intended to give her 
the right to sue for the loss of the affection and society only in the case of 
alienation or irrespective of such alienation. At all events, it seems a logical in- 
ference from the cases construing § 6.015 that she can sue under this latter section. 
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In the language of the court in an earlier decision, this policy is 
te place husband and wife “on a basis of equality before the law 
not only in the particulars mentioned [in the statute] but ‘in all 
other respects.’”?? A wife can now make a partnership contract 
with her husband,!® or become a surety for his debts,* or make a 
postnuptial agreement by the terms of which she gives up her 
dower or all inheritance rights.° Her creditors have the same 
remedies as creditors of others.1® She can maintain an action for 
negligence against her husband.’* Yet the question remains whether 
she has really gained complete equality before the law with her hus- 
band. 

In Gray v. Gray'® the answer is given in the negative. The 
parties were living in Eau Claire. The husband, a railroad conductor, 
was required to move to Chippewa Falls in order to keep his job with 
the railroad. His wife refused to remove with him on the ground 
that she would be among strangers in Chippewa Falls and that she 
was running a rooming house in Eau Claire. In the wife’s suit for 
divorce from bed and board for cruel and inhuman treatment and 
failure to support, the husband counterclaimed for an absolute di- 
vorce on the ground of desertion. A judgment granting the absolute 
divorce was affirmed. 

The court followed the rule announced in earlier cases’® that the 
husband has the right to select the place where the family shall 
reside, and that if the wife unreasonably refuses to remove with 
him to the place he selects, her conduct constitutes wilful desertion. 
Under the circumstances of the case, her refusal to remove was held 
to be unreasonable. 

The case is supported by the uniform rule adopted in jurisdic- 
tions which allow divorce on the ground of desertion. But it raises 
the question of whether Section 6.015 has conferred upon husband 
and wife equality before the law in all respects, and if not, what are 





Wait v. Pierce, 191 Wis. 202, 210, 209 N.W. 475, 478 (1926). 

“Sparks v. Kuss, 195 Wis. 378, 216 N.W. 929 (1928), overruling Fuller & 
Fuller Co. v. McHenry, 83 Wis. 573, 53 N.W. 896 (1892). 

* First Wis. Nat. Bank v. Jahn, 179 Wis. 117, 190 N.W. 822 (1922). Contra 
(before enactment of § 6.015): Leffingwell v. Freyer, 21 Wis. 392 (1867); Ritter 
v. Bruss, 116 Wis. 55, 92 N.W. 361 (1902). 

“Estate of Cortte, 230 Wis. 103, 283 N.W. 336 (1939). 

* First Wis. Nat. Bank v. Strelitz, 209 Wis. 335, 245 N.W. 74 (1932). 

“Wait v. Pierce, 191 Wis. 202, 209 N.W. 475 (1926); Fontaine v. Fontaine, 
205 Wis. 570, 238 N.W. 410 (1931). 

** 232 Wis. 400, 287 N.W. 708 (1939). 

* Gleason v. Gleason, 4 Wis. 64 (1855); Friend v. Friend, 65 Wis. 412, 27 
N.W. 34 (1886); Schopps v. Schopps, 188 Wis. 151, 205 N.W. 829 (1925). 
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the limitations and qualifications. This problem, although completely 
ignored in Gray v. Gray, is worth consideration. 

The language used in the statute is broad enough to be con- 
strued as conferring upon a married woman the right to choose her 
domicile for all purposes, with the result that her refusal to share the 
domicile of her husband, though unreasonable, would constitute an 
exercise of her legal rights, and could never, therefore, of itself, con- 
stitute desertion. Such an interpretation would bring about sweep- 
ing changes in the most fundamental incidents of marriage and mar- 
riage relationship. Nevertheless, even in the absence of an equal 
rights statute, it has been suggested” that a “denial of the right of 
any free person of either sex who is of mature age, sui juris, to 
choose for all purposes his or her domicile or legal residence, is 
repugnant to the fundamental principles of the Constitution of the 
United States.” Although the issue in the case was whether a mar- 
ried woman who resided in Paris with the consent of her husband, 
was obliged, when entering the United States, to pay duty on the 
theory that she shared her husband’s residence and domicile in Chi- 
cago, the language of the concurring opinion”! could be cited in sup- 
port of the broadest possible construction of Section 6.015. 

On the other hand, it is doubtful whether this section was in- 
tended to affect the right and duty of consortium. In Wait v. Pierce** 
the objection was made that the statute was merely intended to carry 
into effect the suffrage amendment and that it was not aimed at, 
and did not affect, either expressly or impliedly, marriage or the 
marriage relationship. The court answered this objection by saying :78 


It seems too clear for argument that sec. 6.015 further modi- 
fied the rights of husband and wife as they existed at common 
law and that it was designed to place them on a basis of equality 
before the law not only in the particulars mentioned but in “all 
other respects.” 





* Ganna Walska McCormick v. United States, 57 Treas. Dec. 117 (US. 
Customs Court, 3rd Div., 1930). See the concurring opinion of Cline, J. 

™ The concurring opinion also contains the following: “Women, married or 
single, are taking active part in many of the leading industries and professions of 
the world. In the light of these existing conditions, it is essential that a married 
woman’s right of free will in the selection of the domicile which will best serve 
the economic interests of herself or her dependents be safeguarded. It would 
seem that any infringement upon this right violates her guaranty of equal protec- 
tion of the laws contained in the fourteenth amendment of our Federal Consti- 
tution, and also the privileges and immunities clause of section 2, Article IV, 
thereof.” 

7191 Wis. 202, 209 N. W. 475 (1926). 
* Id. at 210, 209 N.W. at 478. 
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The incident of marriage involved in the case, however, was the 
question of whether a wife can sue her husband for negligence. 
It may be argued that this is only a minor incident, and that the 
statute was not intended to affect the fundamental incidents of the 
marital relationship. To rationalize such a result it might be argued 
that the statute deals with the right of a married woman to choose 
her residence but specifies only a choice “for voting purposes” ; under 
the rule that the expression of one thing is the exclusion of another, 
the law remains unchanged as to residence for other purposes, which 
means that the right of the husband to elect the place of residence was 
not abrogated by the statute. Likewise, the generalization in the 
statute that women shall have equal rights “in all other respects” 
could be easily qualified by application of the rule of ejusdem generis. 

If, then, the statute does not confer upon a married woman the 
absolute and unqualified right to choose her domicile for all purposes, 
the question remains whether the statute should not, at least, be 
construed to modify the test of reasonableness of her refusal to re- 
move to a new domicile selected by her husband. In express terms 
the wife is given the right of freedom of contract and of holding 
and conveying property. In the Gray case she exercised these rights 
by running a rooming house. For the further enjoyment of her rights 
it was indispensable for her to remain in Eau Claire. Can it be said 
that under these circumstances her refusal to remove was unreason- 
able ??4 

In conclusion, it seems clear that the issue presented by Section 
6.015 was at least worth raising. If husband and wife are to live 
together mutually enjoying the right of consortium, the wife cannot 
have the same rights as the husband with respect to electing the 
place of residence. So far as this right is concerned, Section 6.015 in 
its broadest construction is in conflict with the settled construction of 
Section 247.07 (4), which provides for divorce on ground of wilful 
desertion: The general statute must give way to the specific. But 
the court has power, if it chooses, to further the policy of Section 
6.015 as set forth in the Woodman case and others, by re-examining 
the socio-economic context of the modern marital relationship and 





*Tt may be that the answer is given by § 246.06, which provides that a 
married woman shall have the right to transact business in her own name 
when her husband shall have deserted her or shall neglect to provide for her or 
her children’s support. But it is difficult to understand what the meaning of this 
provision is today; for, after the enactment of § 6.015, she apparently enjoys these 
same rights, regardless of the qualifications stated in § 246.06. 
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concluding that the area of reasonable refusal to follow the hus- 
band’s change of domicile has been enlarged. 


X. 
PLEADING, PRACTICE AND PROCEDURE 
Paut W. SCHUETTE 
A. Process AND JURISDICTION 


It was long ago suggested that an order for service by publi- 
cation which was obtained by fraud would be held ineffective, and 
that such fraud would be fatal to a judgment in a case where there 
was no personal service within the state, and the defendant did not 
appear. In the past year a judgment of divorce so obtained by the 
husband in 1929, was held on the authority of such early suggestion 
to have been properly set aside after the husband’s death, in Ford v. 
Whelan.2 While cases in which service by publication was set aside 
for fraud appear to be rare, the adoption of the principle of such 
cases was neither surprising nor alarming. 

But it is surprising to learn that a preliminary foundation record 
of jurisdictional facts is still essential to service by publication as 
appears in State ex rel. Ralph Lumber Company v. Kleczka.* Sec- 
tion 262.12 permits service by publication when the summons can- 
not be served on the defendant within the state and “it appears 
from the verified complaint that he is a necessary or proper party 
to an action or special proceeding as provided in Rule 262.13, in 
any of the following cases: (1) When such defendant is a non- 
resident . . . and the defendant has property within the state, or 
the cause of action arose therein... .” Section 262.13 specifies 
how the service may be made and requires proof by affidavit of 
the facts authorizing such service and that service was properly 
made before judgment may be entered. The court may also require 
additional proof of such facts. These provisions, enacted by Supreme 
Court Orders in 1931 and 1932, supersede the old practice of making 
an affidavit and obtaining an order for service by publication. Under 
the new rules as so recently construed it is necessary that the verified 





*Johnson v. Coleman, 23 Wis. 452 (1868). 
7233 Wis. 96, 288 N.W. 737 (1939). 
* 234 Wis. 7, 290 N.W. 142 (1940). 
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complaint allege all jurisdictional facts,* but it is no longer necessary 
to secure an order for publication. 

Plaintiff here had followed the old procedure of securing an order 
for service by publication based upon the verified complaint and an 
affidavit. It was alleged in the affidavit that ‘‘as affiant is informed 
and believes, the defendants and each of them, have property within 
the state of Wisconsin, to wit, monies due them... .” But the 
verified complaint failed to carry a similar allegation and conse- 
quently the service was void and the court had no jurisdiction to 
proceed with the action. The Supreme Court therefore granted a 
writ of prohibition to prevent the circuit court from proceeding. 
From now on, unless the rule is again changed,” it will apparently be 
necessary for the plaintiff to determine for himself and at his peril 
whether he has a right to make service by publication and whether 
he has properly alleged the jurisdictional facts. Even more alarm- 
ing is the thought that there may be many judgments procured dur- 
ing the last eight or nine years which are incurably void under the 
doctrine of the Ralph Lumber Company case. 

An admission of “due sufficient and personal service” made by an 
attorney on a notice of retainer mailed to him with a request for 
admission of service was held to be an admission that a copy was 





‘This is the court’s interpretation of § 262.12. As an original proposition 
the writer would have interpreted it as permitting such service where it appears 
from the verified complaint that the defendant is a necessary or proper party 
to the action, and where the defendant is a non-resident and has property within 
the state, or the cause of action arose therein, etc. But the court interprets it as 
requiring that all these facts must appear from the complaint, and since this 
statute originated as a Supreme Court Rule their interpretation of their own 
enactment is undoubtedly correct. Under that statute it is therefore necessary 
for the plaintiff to allege all jurisdictional facts in his verified complaint. A 
supplementary affidavit is apparently ineffective for this purpose, and any 
omission of jurisdictional fact in the verified complaint will be fatal to the 
validity of the service. 

*An amendment of § 262.13 (1) of the statutes to “prevent a possible mis- 
understanding of the Ralph Lumber Co. case” was recommended by the Advisory 
Committee on Rules of Pleading, Practice and Procedure in its report of June 13, 
1940. (See Bulletin of State Bar Association of Wisconsin, August, 1940, Vol. 
13, p. 180, 184.) Public hearing on the report was held September 13, 1940, but 
the court has not at this writing announced its action thereon. The amendment 
recommended would permit the showing of any jurisdictional fact omitted from 
the complaint by affidavit or other proof after service, thereby apparently elim- 
inating the record of material facts as an essential foundation to jurisdiction. 

*Section 262.13, which requires proof of facts authorizing service by publi- 
cation and proof that the service was in fact made, also states that “Said proof 
shall be conclusive in all collateral actions and proceedings.” But if there is any 
jurisdictional fact omitted in the verified complaint the court never gets jurisdic- 
tion so that later proof will probably not cure the defect. Presumably one mis- 
take or omission in the verified complaint, under this decision, will result in the 
entire proceeding’s being void and subject to collateral attack at any time. 
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personally delivered to him, and the service was therefore a per- 
sonal one rather than service by mail, according to the decision in 
Banking Commission v. Flanagan." This resulted in giving the 
plaintiff only twenty days in which to serve his complaint rather 
than the forty days allowed where service is by mail. The fact that 
the plaintiff here was the Banking Commission was held not to ex- 
empt it from the established rules of procedure, and failure to serve 
its complaint in time resulted in the affirming of the lower court’s 
dismissal of the action. 

Where a court acts without jurisdiction its judgment is void 
and may be expunged at any time. In State ex rel. Wall v. Sovinski® 
it was held that under the facts the court had no authority in a 
statutory bastardy action to reopen and modify its original judgment 
after the expiration of the term, and a 1935 order modifying a 
judgment rendered in 1933 was therefore void and of no effect, even 
though both parties had apparently acquiesced in the order and de- 
fendant had fully lived up to its terms. Defendant was ordered to 
resume payments under the 1933 judgment, deducting credit for what 
he had paid under the 1935 order. And in State ex rel. Gaudynski v. 
Pruss® it was held proper for the circuit court to issue a writ of pro- 
hibition to prevent a civil court from vacating a judgment more than 
one year after notice of entry thereof, since it had then lost juris- 
diction. It is interesting to note that the proceeding to vacate had 
been started in time, but was delayed by adjournments granted at 
the other party’s request. Jurisdiction cannot be created by stipula- 
tion or by estoppel, however, so when the year was up the court 
automatically lost jurisdiction. 

It is well settled that a transitory cause of action created by sta- 
tute may be tried in another state, even though the statute attempts to 
limit jurisdiction to a particular court or courts. Thus in G.M.C. 
Hotels, Inc. v. Hanson the Wisconsin courts were held to have 
jurisdiction to try a cause of action based on the Illinois constitu- 
tion, despite an Illinois statute purporting to designate the court in 
which such an action should be tried. 





*233 Wis. 405, 289 N.W. 647 (1940). 

* 234 Wis. 336, 291 N.W. 344 (1940). 
°233 Wis. 600, 290 N.W. 289 (1940). 
* 234 Wis. 164, 290 N.W. 615 (1940). 
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B. PLEADING 


The trial court in Foljahn v. Wiener™ sustained a demurrer of 
one codefendant to the other defendant’s answer, and at the same 
time dismissed plaintiff’s complaint as not stating facts sufficient to 
constitute a cause of action. This procedure was held to be erroneous. 
If plaintiff had demurred he would thereby have opened the record 
as to the sufficiency of his complaint, but in this demurrer it was only 
the defendants who were involved and the sufficiency of plaintiff’s 
complaint was not in question. This appears to have been a question 
and ruling of first impression. 


A demurrer goes only to matters set forth on the face of a 
complaint, according to the holding in G.M.C. Hotels, Inc. v. Han- 
son,'* and does not raise the question of defects in verification. The 
proper way to raise such a question is by a motion to strike. 

In Riley v. United Finance Company"® it is held that a demurrer 
to an amended complaint can not be supported by contradictory 
facts which plaintiff had stated in an earlier complaint, since the 
amended complaint completely supersedes the original. Inconsistent 
facts may also be stated in alternative causes of action in the same 
complaint without making either one insufficient. Similarly, Pennsyl- 
vania Oil Company v. Andrew"* holds that a cause of action in equity 
and a cause of action at law may properly be united in the same 
complaint when stated separately.'® 

Because the evidence was found to support a different cause of 
action than that alleged by plaintiff, the trial court in Duffy v. Scott'® 
stated that the complaint should be deemed amended to state the cause 
of action which was supported. This was held proper, since plain- 
tiff had not objected to the receipt or rejection of evidence, and the 
rule is now settled that a variance between the allegations of the com- 
plaint and the evidence is not material if the evidence received with- 
out objection states a good cause of action. 


C. JupGE AND JuRY 


A verdict should be directed for defendant when the only basis 
of plaintiff’s claim is conjecture.’7 On the other hand in O’Brien v. 





1233 Wis. 359, 289 N.W. 609 (1940). 

12 234 Wis. 164, 290 N.W. 615 (1940). 

18 234 Wis. 389, 291 N.W. 392 (1940). 

14233 Wis. 226, 288 N.W. 246 (1940). 

5 Based on Wis. Stat. (1939) § 263.04. 

16 235 Wis. 142, 292 N.W. 273 (1940). 

17 Walraven v. Sprague, Warner & Co., 235 Wis. 259, 292 N.W. 883 (1940). 
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Dane County'® it was held that the court invaded the province of the 
jury and committed reversible error when it failed to submit matter 
in issue to the jury for its determination. It does not appear that 
there was a request for instruction on the matter or that the omission 
of the controverted matter was called to the court’s attention, and 
the effect of constructive waiver of jury trial under such circum- 
stances, as provided by statute,!® was not discussed. 

In Hoffman v. Labutzke® and in Schulz v. General Casualty 
Company” trial courts were held to be in error in informing the 
jury of the amount demanded or the statutory limit on damages, 
and in permitting counsel to do so, since such statements tend to 
fix those amounts in the juror’s minds and cause them to think 
in terms of the maximum award rather than in terms of a reasonable 
award in the particular case. 


D. ARGUMENT AND ConpuctT oF CoUNSEL 


Although the Wisconsin Statutes now permit the insurance com- 
pany to be joined as a defendant in automobile accident cases, this 
does not give counsel the right to emphasize its liability. Undue 
emphasis on the fact that the defendant was insured and that the 
insurance company would have to pay any judgment rendered was 
partially responsible for the granting of a new trial in Pecor v. Home 
Indemnity Company." Plaintiff’s attorney also criticized the actions 
of the insurance company’s representative in going to see the plain- 
tiff in the hospital soon after the accident, and getting a statement at 
that time, saying that he never heard of such a practice, never did it 
himself, that the insurance company had no business doing it, and 
made other remarks before the jury questioning the honesty and fair- 
ness of the procedure. He also conveyed to the jury the effect of 
their answers on a special verdict. All of these statements were 
improper and prejudicial and were rightly criticized by the Supreme 
Court. It is the duty of the trial court in such cases, particularly 
where objection is made as was the case here, not only to rule on the 
impropriety of such remarks, but to do something about it to over- 
come if possible their effect upon the jury. 





* 235 Wis. 59, 292 N.W. 440 (1940). 

* Wis. Stat. (1939) § 270.28. 

* 233 Wis. 365, 289 N.W. 652 (1940). 
™ 233 Wis. 118, 288 N.W. 803 (1939). 
* 234 Wis. 407, 291 N.W. 313 (1940). 
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E. New TRIAL 


The statutory provision** requiring a motion for new trial on the 
minutes of the judge to be made and decided within sixty days after 
rendition of verdict, unless the court before the expiration of the 
sixty days extends the time for cause, seems to trip up many liti- 
gants and courts. In Urban v. Anderson™* the court granted a new 
trial after a $10,000 verdict unless plaintiff would take a verdict 
reduced to $2000 or defendant would permit one for $6000. Neither 
having accepted, the court changed the amounts to $3000 and $5000. 
This occurred more than sixty days after the verdict had been ren- 
dered. On appeal the Supreme Court held that the trial court had no 
power to thus revise its order or modify the substantive rights of the 
parties after the sixty days had passed and no order had been made 
extending the time. 

An order extending time should show the cause required by sta- 
tute for such extension. Although the order was permitted to stand 
in Anderson v. Eggert® it was criticized for its failure to fully set 
forth the cause relied upon. 

This statute applies only to motions made on the minutes of the 
trial judge. In Osmundson v. Lang” it was held not to apply to a 
motion based on misconduct of a juror as shown by facts outside 
the record. Furthermore the right to a new trial on this basis had 
been waived by the moving party by permitting the trial to proceed 
although he had full knowledge of the facts at that time. 

Normally the granting of a new trial by the trial court is a highly 
discretionary action and will not be interfered with on appeal,” but 
it ceases to be so when grounded upon an erroneous view of the law. 
In Huebner v. Fischer*® the order granting a new trial because cer- 
tain evidence had not been presented was held to be erroneous, since 
the matter had been discussed in an adverse examination and if de- 
fendant wanted evidence on the subject in the case he could have and 
should have brought it in. 





* Wis. Stat. (1939) § 270.49. This provides that the motion must be made 
and heard within sixty days, and if not decided within the time allowed therefor 
it is deemed overruled. Motions for a new trial on the basis of newly discovered 
evidence are dealt with in § 270.50, and on the ground of mistake, inadvertence, 
surprise or excusable neglect in § 269.46. One year is allowed for such motions. 

* 234 Wis. 280, 291 N.W. 520 (1940). 

75234 Wis. 348, 291 N.W. 365 (1940). 

* 233 Wis. 591, 290 N.W. 125 (1940). 

** Home Owners’ Loan Corp. v. Papara, 235 Wis. 184, 292 N.W. 281 (1940); 
Theilacker v. Time Ins. Co., 233 Wis. 113, 288 N.W. 813 (1939). 

* 232 Wis. 600, 288 N.W. 254 (1939). 
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F,. Res JUDICATA 


Two cases in this field merely serve to emphasize the rule that a 
finding of fact in a former case is not res judicata if the fact found 
was not necessary to the determination of the case.*® 


G. APPELLATE PRACTICE 


In Estate of Maurer*® it is held that an order of a county court 
directing that judgment may be entered is not an appealable order 
since it does not determine the action and prevent a judgment from 
which an appeal might be taken, but on the contrary expressly di- 
rects the entry of judgment. The court then goes on to direct this 
criticism against such appeals in general :34 


Why is it that when members of the bar are contemplating an 
appeal . . . they so often fail to consider whether what they are 
contemplating to appeal from is a judgment or an order and if 
the latter whether it is appealable? It is just as necessary to get 
something from the court that is appealable before you can have 
an appeal as it is to “get your rabbit before you can have a 
rabbit stew.” 


This criticism is undoubtedly well founded though it is some- 
times impossible to know whether an order is appealable until the 
Supreme Court rules on the matter. In Hyslop v. Hyslop** an order 
denying defendant’s motion to compel plaintiff to answer certain 
questions upon an adverse examination was held not to constitute 
an appealable order. The adverse examination is a provisional remedy 
within the meaning of Section 274.33, but the order in question 
merely regulated procedure, and did not grant, refuse, continue, or 
modify the remedy within the terms of the statute. 

Another important requisite of an appeal is that the notice of 
appeal be served on all the parties involved. This becomes very diffi- 
cult in a case such as Bond v. Breeding** where one of the parties 
died after the judgment had been rendered. Attempt was made to 
serve the notice of appeal on his attorneys, but they denied any 
further representation in the matter. No personal representative of 
deceased had been appointed, so appeal was attempted without such: 





* Schofield v. Rideout, 233 Wis. 550, 290 N.W. 155 (1940); Estate of Rees, 
233 Wis. 635, 290 N.W. 167 (1940). 

* 234 Wis. 601, 291 N.W. 764 (1940). 

"Td. at 606, 291 N.W. at 766. 

* 234 Wis. 430, 291 N.W. 337 (1940). 

234 Wis. 14, 290 N.W. 185 (1940). 
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service. The court held the appeal to be ineffective, stating that the 
only procedure open in such a case is to get a special administrator 
appointed and make service upon him. This piaces quite a burden 
on an appellant, and the court suggests that the best solution will be 
for the legislature to provide some less burdensome procedure to 
cover the situation. 

In Cedar Point Park Association v. Lenney** a similar prob- 
lem arose except that defendants were husband and wife, and when 
the wife died the husband succeeded to her interests in the matter in- 
volved. He therefore appealed alone without attempting to serve 
notice on her or her legal representative. The appeal was held defec- 
tive. The wife could have been excluded from the action by order of 
the trial court, but the Supreme Court refused to grant such order be- 
cause it had no jurisdiction in the matter due to the faulty appeal. 

The last case serves to demonstrate that a decision can be legally 
correct and logically sound, but none the less harsh in the instant 
case. Procedural law is no exception to the rule as the decisions of 
the court in the past year remind us. 


XI. 


REAL PROPERTY, MORTGAGES, AND VENDOR 
AND PURCHASER 


Mary EscHWEILER 


In the field of real property some twenty decisions were rend- 
ered by the Wisconsin Supreme Court during the terms covered by 
this study. About one half of this number have been selected for 
analysis as illustrative of the development in Wisconsin of this 
branch of the law. 


A. ADVERSE POSSESSION 


The problem of adverse possession as against a landlord on 
the part of a grantee of his original tenant has been brought before 
the Wisconsin court in but a few instances. McFaul v. Eau Claire 
County! supplements the pioneer decision in Illinois Steel Company 
v. Budzisz.2 In the latter case it was determined that Section 330.11 
which purportedly defers the commencement of limitations in favor 
of a tenant for a period of ten years after the expiration of the 





* 232 Wis. 434, 287 N.W. 686 (1939). 
* 234 Wis. 542, 292 N.W. 6 (1940). 
*139 Wis. 281, 119 N.W. 935, 121 N.W. 362 (1909). 
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tenancy, does not apply to a hostile claim by a tenant’s grantee in 
fee under Section 330.06 which provides for a ten year period of 
limitation against a claim based upon a written instrument. 

The McFaul case is in accord with the general concept of the 
doctrine of adverse possession in holding that, in order to start the 
running of the statute of limitations, notice of an adverse claim by 
the tenant’s grantee must be brought to the attention of the land- 
lord. 

The facts upon which this decision is based are essentially these: 
Defendant’s predecessor had in 1897, by recorded instrument, leased 
the land in controversy for a term of ninety-nine years, reserving the 
right to overflow. The only rent required was the payment of taxes. 
Subsequently the property was conveyed by the lessee and was ulti- 
mately transferred, through a chain of duly recorded warranty deeds, 
to the plaintiff in 1914, who then entered into possession of the prem- 
ises and continued to occupy them to the time of the commencement 
oi this action. During the entire period, from the date of the lease 
to the date of the suit, the land was used and occupied as a farm; no 
attempt had been made to exercise the right of flowage until some 
time in 1939 when plaintiff sought to enjoin the flooding of the land. 

It is clear from the facts summarized above that the mere oc- 
cupancy of the land by the plaintiff was not in itself hostile to the 
owner. The plaintiff, moreover, some four years after coming into 
possession, acquired actual knowledge of the lease and flowage rights, 
Lut took no steps to bring her claim of adverse possession to the at- 
tention of the landlord. 

The contention that an examination of the records would have 
informed the landlord of the adverse claim was denied by the court 
on the ground that the recording statute gives notice only to subse- 
quent purchasers and not to prior titleholders. 


B. CoNSsTRUCTION OF WRITTEN INSTRUMENTS 


Conflict between written and printed provisions—The rules that 
the courts have established as aids to the interpretation of written in- 
struments are legion. Among them is the one that written or typed 
portions of an instrument shall prevail over apparent inconsistencies 
with a printed form.* This rule, which in its application to deeds 
has seemingly received, or, perhaps, called for, little attention from 





* This is adopted as a statutory rule of evidence in at least one state (Iowa 
Code [1939] § 11274) and applied by the court to deeds in McNear v. McComber, 
18 Iowa 12 (1864). 
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the courts,* was applied by the Wisconsin court in the case of Mathy 
v. Mathy.® The deed in this case contained in its introductory clause 
the written words, to M and “his wife, during her lifetime and after 
her death to the children of” M. The printed form of the granting 
clause purported to convey in fee. In resolving the ambiguities of this 
deed the court reasoned fairly that the written portion was more likely 
to present the true intention of the parties than the standard printed 
form. 


Powers.—The scope of a power is determined by the language 
creating it, and as it is difficult to determine the meaning of language, 
it is difficult to classify categorically any decision dealing with its 
interpretation. It is possible, however, to point out what widely 
divergent results can be obtained from superficially similar wording. 
In Estate of Holmes*® the court was called upon to ascertain the ex- 
tent of a power granted to the testator’s wife “to use and spend the 
income [of the estate] . . . and to use and spend so much of the 
principal thereof as she shall see fit. . . .” It was held that the in- 
tent of the testator was to limit the disposition of the property to 
the satisfaction of the needs or wants of the donee and to prohibit 
her from conveying it as a gift. 


The court stressed the limiting effect of the word “use” as mean- 
ing “to make use of, to put to one’s use or benefit, to use up, to 
consume, to employ to one’s service or benefit, to use so as to derive 
service therefrom” and held that the language of the will negatived 
the idea that the donee might destroy by gift the means of satis- 
fying her needs and desires. In reaching its conclusion, the court 
distinguished the very similar language construed in Will of Zweifel™ 
te authorize the donee to make a gift of the property. The court 
based its distinction upon the declaration of the testator in the Zweifel 
will that the provision for the disposition of the balance of the estate 
should “in no wise or manner whatever . . . be any restriction upon 
my wife. ...” 





*Note, Ann. Cas. 1913E, 962. 

5234 Wis. 557, 291 N.W. 761 (1940). The rule had previously been applied 
by the Wisconsin court to a land contract in Gilbert v. Stockman, 76 Wis. 62, 
44 N.W. 845 (1890). 

*233 Wis. 274, 289 N.W. 638 (1940). 

7194 Wis. 428, 216 N.W. 840 (1927). The language of the will was in part 
“TJ... bequeath ... all my property ...to my wife....To use so much 
or all of the income or of the principal . . . as she may see fit and proper, even 
if, by so doing, the whole of my estate should be exhausted.” There was a limi- 
tation over of “whatever part . . . should not be sold, disposed of, or used by 
my wife at the time of her death.” 
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The court cautioned against applying Section 232.08, changing 
for certain purposes a life estate to a fee, as an aid in construing 
wills, saying that the meaning of a will must be determined before it 
can be ascertained whether the statute has any application. 


C. Fixtures 


In holding in Leisle v. Welfare Building & Loan Association® 
that electric ice-boxes, gas stoves and roll-away beds placed in an 
apartment building were fixtures subject to a mortgage upon the 
real property, the court has undoubtedly reached a decision con- 
forming to the general trend and following out the course of its 
preceding opinions. Physical annexation as a test for fixtures is 
almost completely disregarded and in its stead is emphasized the 
doctrine of “application or adaptation to the use or purpose to which 
the realty is devoted.’”® 


The divergence from the early common law concept is particu- 
larly apparent in the inclusion of roll-away beds as fixtures. The 
building containing the disputed articles was erected as an apart- 
ment building divided into eight four-room apartments. Each apart- 
ment was furnished with a gas stove, electric refrigerator and roll- 
away bed. These beds were in no wise attached to the structure, 
but when not in use, were rolled into closets designed especially to 
hold them. This factor was stressed by the court as showing that 
the beds were fixtures within the “use” doctrine. 


D. FRAUDULENT CONVEYANCES 


The rights of an innocent purchaser for value who, prior to com- 
pleting his purchase payments, learns that the conveyance was made 
in defraud of creditors, are thoroughly discussed and clarified in the 
opinion of the court in Angers v. Sabatinelli.'° 

Upon the face of the pleadings, construed by the court to present 
essentially the problem indicated above, the court drew the following 
conclusions: (1) That Section 242.03 defining “fair consideration” 
excludes from the scope of that term a mere executory promise to pay 
not expressed in the form of a negotiable instrument already trans- 
ferred to a holder in due course (expressly overruling Farmers’ Ex- 





* 232 Wis. 440, 287 N.W. 739 (1939). 
*Standard Oil Co. v. La Crosse Super Auto Service, 217 Wis. 237, 241, 258 
N.W. 791, 792 (1935). 
235 Wis. 422, 293 N.W. 173 (1940). 
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change Bank v. Oneida Manufacturing Company"), and that a 
conveyance based on such promise is subject to being set aside by 
the defrauded creditors; (2) that the purchaser may not continue 
making payments to his grantor; (3) that the purchaser may have a 
lien as against creditors for purchase payments and for maintenance 
charges and taxes paid prior to knowledge of the fraud ;!? (4) that 
the purchaser may have such lien for essential maintenance charges 
and taxes paid after knowledge but prior to an action to set aside 
the conveyance; and (5) that the purchaser has a valid defense to 
any action brought by the grantor to recover the balance of the 
purchase price. 

The conclusions reached by the Wisconsin court, though sub- 
ject to conflict among the authorities, present a sound approach to 
the solution of the difficulties that face an innocent purchaser who 
subsequently learns or suspects that the premises were conveyed in 
defraud of creditors. 


E. MortTGAGEs 


Extension of redemption period —tThe far reaching effect of the 
economic depression upon the law of mortgages has been reflected as 
clearly by the attitude of the courts!* as by the enactments of the 
legislature. But the bounds of judicial leniency were set by the court 
in the case of Prudential Insurance Company v. Byrne Realty Com- 
pany.'* The court there held that the period for redemption may not 
be extended “from year to year for the purpose of liquidating the 
mortgaged indebtedness from the possible income of the mortgaged 
property, particularly in the absence of any showing that same 
might be accomplished within a reasonable period.”!* This con- 
clusion seems unavoidable unless the nature of the transaction 
between the parties should fundamentally be changed and a new law 
developed. 





202 Wis. 266, 232 N.W. 536 (1930). 

“This rule as to purchase price payments is expressed in § 242.09 (2), and 
is apparently in accord with the weight of authority. See Note (1920) 8 A.L.R. 
527, 535. 

For an expression of the stand taken by one trial judge, consider the 
statement of the lower court in Rio-Fall River Union Bank v. Hollnagel, 234 Wis. 
181, 184, 290 N.W. 636, 637 (1940): “I'll tell you how the court feels about 
this. I think a deficiency judgment is an invention of the devil. I don’t think 
there ever should have been such a thing. . . . It does not seem fair if the bottom 
goes out of values, as it has on all real estate in the last twenty years that the 
poor devil that has given the mortgage should stand all the loss and the person 
making the loan should step out and not stand any of it... .” 

* 233 Wis. 75, 288 N.W. 739 (1939). 

Id. at 81, 288 N.W. at 741. 








84 WISCONSIN LAW REVIEW [Vol. 1941 


H.O.L.C. refinancing and second mortgages.—The legal effect of 
an H.O.L.C. refinancing mortgage upon a second mortgage between 
the original parties involves two distinct and unrelated doctrines— 
the one, a rule of public policy, voiding a second mortgage as con- 
trary to the rules and regulations governing the H.O.L.C. transac- 
tion and prohibiting a mortgagee from accepting H.O.L.C. bonds 
while at the same time securing, without knowledge or approval by 
the H.O.L.C., the balance of the debt by a second mortgage; the 
other, the well established rule of accord and satisfaction, namely, 
that the acceptance of H.O.L.C. bonds by the creditor extinguishes 
the original debt.1* Both these doctrines are given recognition by 
the Wisconsin court in Ganchoff v. Bullock." 

The effect of H.O.L.C. refinancing upon a second mortgage in 
instances in which the H.O.L.C. has full knowledge of the trans- 
action and the creditor gives only a partial release has been treated 
less severely by the courts.’® This latter aspect of the general prob- 
lem in an even more simplified factual situation was presented in 
the Ganchoff case. Not only did the H.O.L.C. have full knowledge 
of and give written consent to the making of the second mortgage, 
but, in addition, that lien covered a portion of the land expressly 
excluded from the refinancing arrangement. Under such circum- 
stances, it is clear that the court could have reached no conclusion 
other than it did, namely, to hold the second mortgage valid. 


F. Speciric PERFORMANCE 


1. Land Contracts 


Description of land.—In its simplest form, and as apparently 
treated by the court, Fauerbach v. Dane County'® raises the ques- 
tion as to the certainty of description sufficient to warrant a decree of 
specific performance. 

The plaintiffs based their claim upon a provision in deeds con- 
veying certain lake shore lands to them. This provision was that: 
“In case a road is laid out on the northeast of said premises, then 
the land conveyed is to extend back from the said shore line to such 
road on the side lines projected.” The land conveyed was described, 
the projected side lines fixed, and only the laying of the road was 
necessary to complete the description of the premises. Prior to the 





**Note (1940) 28 Calif. L. Rev. 232. 
7 234 Wis. 613, 291 N.W. 837 (1940). 
* Note (1940) 28 Calif. L. Rev. 232. 
232 Wis. 437, 287 N.W. 754 (1939). 
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commencement of the condemnation proceedings which gave rise 
tu the question, the road was laid out on the northeast of the 
property. 

The court construed the provision in the deeds as constituting 
a contract to convey additional land upon the happening of a con- 
tingency and held that the contingency had occurred entitling the 
plaintiffs to a decree of specific performance.” Unfortunately the 
facts, as given, based upon the pleadings, fail to show certain features 
that may become important in using this case as an authority for the 
future—namely, how soon after the deeds were delivered the road 
was laid, by whom it was laid, whether any attempt was made to con- 
fine the location of the road, and such other factors as might tend 
to show the intention of the parties in fixing the boundaries. 

Not many authorities seem to exist on the question of the validity 
of a description based upon a highway to be subsequently laid out, 
but such authorities as there are tend to support the decision of the 
Wisconsin court.*? 

Part performance and certainty of price—The questions of part 
performance sufficient to avoid the bar of the Statute of Frauds, and 
certainty of terms as to price sufficient to warrant a decree of speci- 
fic performance were the primary issues in Karrels v. Karrels.** 

The decision follows Cutler v. Babcock,** holding that a mort- 
gagor, retaining possession of the premises, who refrains from ex- 
ercising his right of redemption upon the agreement that the mort- 
gagee will reconvey after foreclosure, and who has made payments 
in: furtherance of this agreement, has done acts sufficient to constitute 
such part performance within the meaning of Section 240.09 as to 
take the agreement out of the Statute of Frauds.** 

The Karrels case further holds that the fact that the mortgagor 
agreed to pay the price as determined by foreclosure proceedings did 
not render the contract invalid for indefiniteness since the standard 
for fixing the exact amount was set, and particularly since after 
the amount had been made known, the parties confirmed their earlier 
agreement. 





The court referred to § 230.26, validating future estates regardless of the 
probability of the contingency upon which they are limited, but fails to discuss 
this rule. 

™See 11 C.J.S. 588, § 35d. 

2 234 Wis. 44, 290 N.W. 624 (1940), ann. 1940 Wis. L. Rev. 572. 

81 Wis. 195, 51 N.W. 420 (1892). 

“Wis. Stat. (1939) § 240.08. 
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2. Mortgages 


Whether or not a vendor of land subject to a mortgage can ob- 
tain specific performance of an agreement by the purchaser to pay 
the mortgage indebtedness is a question that apparently has not fre- 
quently been before the courts. In Strelow v. Bohr® the Wisconsin 
court held adversely to the vendor on the ground that the purchaser 
became the principal debtor and the vendor merely surety with no 
right to demand payment of the debt. Aside from the question as to 
the time when a right of action accrues to the vendor, whether upon 
failure of the purchaser to pay at maturity or not until the vendor 
has paid,”® the real issue is one that the court apparently did not take 
into consideration, namely, that the purchaser not only assumed, but 
also agreed to pay the mortgage indebtedness. Such agreement should 
be sufficient to assure the vendor of his equitable remedy as well as 
if the agreement had been for payment directly to him.?* 

The effect of the court’s refusal to grant specific performance in 
this case is especially striking, since the failure of the purchaser to 
pay the mortgages resulted in foreclosure proceedings that cut off 
from plaintiff vendors the right they had reserved to cut timber on 
the premises. 


XII. 
REMEDIES 
Joun C. STEDMAN 


A. DAMAGES 
1. Fraud and Deceit 


In Hilgendorf v. Schuman,* plaintiff sued in an action for fraud, 
alleging that defendant induced him to enter into a five-year con- 
tract with a milk cooperative run by defendant by representing that 
members were receiving more than the market price for their milk 
and that plaintiff would likewise receive more if he joined, whereas 
the cooperative was not paying more than the market price and had 
no intention of doing so in the future. After performing under the 
contract for two years, plaintiff began an action against the coopera- 
tive to terminate the contract, which action is still pending. In the 





* 234 Wis. 170, 290 N.W. 603 (1940). 
**Note (1922) 21 A.L.R. 504, 507, 514. 
*™ See Woodruff v. Germansky, 233 N.Y. 365, 135 N.E. 601 (1922). 
1232 Wis. 625, 288 N.W. 184 (1939). 
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present action against defendant he claims, as a first cause of action, 
the difference between what he received for his milk during the two- 
year period and what he would have received had defendant’s rep- 
resentations been true, and, as a second cause of action, legal ex- 
penses incurred in the action against the cooperative. The Supreme 
Court reversed an order sustaining defendant’s demurrer to the com- 
plaint. 

With respect to the first cause of action, the court found that 
plaintiff had alleged a misrepresentation of existing fact, but pointed 
out that “in so far as the representations related to but future 
events or were merely promissory in character, they are not ac- 
tionable.”? Inasmuch as the latter statement is made with refer- 
ence to an allegation that defendant misrepresented his intentions or 
state of mind, it reaffirms a doctrine* which has been repudiated in 
the large majority of states. Although the court relies upon Beers v. 
Atlas Assurance Company® for support, that case did not invoke 
the doctrine in question, but on the contrary expressly left open the 
question of whether Wisconsin should continue to follow its earlier 
decisions on the subject,® while concurring opinions by Justices Fair- 
child and Wickhem urged the outright repudiation of the minority 
tule to which Wisconsin had previously adhered. The present state- 
ment is either merely inadvertent, or it suggests a retreat from the 
tentative step taken in the Beers case. 

To support the second cause of action, the court relied upon the 
fact that the legal expenses were incurred in collateral litigation re- 
sulting from defendant’s fraud. The usual test in determining 
whether legal expenses for previous litigation are recoverable, is 
whether defendant’s wrongful conduct has involved the plaintiff in 
some litigation other than a suit by him to secure redress for such 
conduct.?. Had defendant here been an individual operator, plaintiff 
could not have brought one suit to cancel the contract, thus avoiding 





2 Id. at 628, 288 N.W. at 185. 

* Originally established in Wisconsin in Tufts v. Weinfeld, 88 Wis. 647, 60 
N.W. 992 (1894). 

*For an exhaustive collection of the cases, see Note (1927) 51 A.L.R. 46. 

*215 Wis. 165, 253 N.W. 584 (1934). 

*Id. at 171, 253 N.W. at 587. The court said: “While there is a division of 
opinion, the weight of authority sustains a broader rule to the effect that fraud 
may be predicated upon a promise made with a present intention not to perform 
the same. . . . The logic of the cases in Wisconsin leads to the conclusion that 
in this state we have adhered to the minority rather than the majority rule. 
Whether or not that rule should be re-examined and modified or affirmed, it is 
not necessary for us to determine in this case.” 

™McCormick on Damages (1935) 248. 
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future damages, and then sued again for past damages and included 
therein a claim for the legal expenses of the first suit. Yet the 
present situation apparently differs from this only in that the suit 
for cancellation was against the principal, namely the cooperative, 
whereas the suit for past damages was against the agent. The situ- 
ation might be distinguishable were the action for cancellation one 
which would lie against the principal only and the action for damages 
one which would lie against the agent only, with the two actions in- 
capable of being joined, but such was not the case here. The de- 
cision is probably commendable in its alleviation of a rather harsh 
and unjust rule against the recovery of legal expenses, but it is diffi- 
cult to reconcile it with established precedent. 

In Haentze v. Loehr,® defendant fraudulently induced plaintiff 
to purchase an inadequately secured mortgage, which plaintiff was 
forced to foreclose, buying in the mortgaged property himself at 
the foreclosure sale at a price of $2350, although it was worth only 
$1500. In an action for deceit, the Supreme Court approved the re- 
covery of the difference between the value of the property and the 
amount due on the mortgage, apparently on the theory that if the 
mortgage had been as safe as defendant represented, plaintiff would 
have suffered no loss on his investment despite the fact that the 
value of the property had declined materially as a result of the de- 
pression between the time when plaintiff purchased the mortgage and 
the foreclosure. In determining the amount of loss, the court said 
that the actual value and not the bid-in value should be taken as the 
measure of what plaintiff received. Inasmuch as there were no other 
bidders willing to pay over $1500 and the mortgagors had died leav- 
ing insolvent estates, thus precluding the possibility of any recovery 
under a deficiency judgment, the rule seems correct, but it should be 
limited to the peculiar circumstances of this case. 


2. Continuing Nuisance 


In Hasslinger v. Hartland,® defendant built a sewage plant ad- 
jacent to plaintiff’s property. Despite sound construction and proper 
operation, moxious odors emanated therefrom causing injury to 
piaintiff’s property. Plaintiff sued to abate the plant, but did not 
persist in that action, accepting instead $4000 damages which repre- 
sented the lessened market value of his land. Defendant appealed, 
claiming the damages should have been the diminution of rental 





*233 Wis. 583, 290 N.W. 163 (1940). 
° 234 Wis. 201, 290 N.W. 647 (1940). 
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value inasmuch as the plant was a nuisance and abatable as such. 
In affirming the decision, the Supreme Court conceded that the 
structure was a nuisance, but held that its abatement being imprac- 
ticable the trial court was justified in holding that both the plant 
and the damages to plaintiff's property were permanent, and con- 
sequently that the measure of damages was correct. If the court 
is suggesting that the plant, even though a nuisance, cannot be 
abated, its decision is probably as sound as can be expected in view 
of our inadequate treatment of the problem of continuing nuisances. 
However, the court does not unequivocally hold that the plant can- 
not be abated, but contents itself with refusing to assume that abate- 
ment is proper or practicable inasmuch as abatement was resisted by 
defendant and not insisted upon by plaintiff. Undoubtedly the pres- 
ent action would bar plaintiff from attempting to abate subse- 
quently,’ but it would not prevent another landowner adjoining the 
plant from doing so. If the latter were successful, the plaintiff here 
would have the value of his land restored and still have his damages. 
Even though abatement would not lie, it is going far to assume that 
the defendant will always continue to operate the plant at that spe- 
cific location, and that new methods of sewage treatment will not be 
discovered which will eliminate the objectionable odors. 

The distinction between nuisances which are injurious only as the 
result of continuous and active operation and whose cessation leaves 
the adjoining property in as good condition as it was before, and 
nuisances which cause a permanent injury to the property even 
though the nuisance itself ceases, or which once created become self- 
perpetuating, is an important one which courts sometimes overlook. 
The difficulty of determining the proper damages in the former 
is recognized by the court in the instant case. Apparently the only 
alternatives to the solution here adopted are (1) to abate, (2) to in- 
stitute condemnation proceedings under eminent domain, or (3) to 
limit plaintiff to damages for past injuries, but permit successive suits 
in the future. All of these alternatives are objectionable—at least 
as much so as the remedy adopted here. The simple solution to the 
problem would be for the court to set a fair current compensation, 
consisting probably of the reduced rental value, which defendant 
shall pay periodically in the future, leaving the parties free to re- 
sort to the court subsequently upon failure of one party to perform 





* Thompson v. Illinois Cent. R., 191 Iowa 35, 179 N.W. 191 (1920); Payne v. 
Bevel, 99 Okla. 106, 225 Pac. 691 (1923). 
4 See McCormick on Damages (1935) 510. 
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or when changed conditions warrant a modification of the terms. 
However, courts have been loath to adopt this device, presumably on 
the very questionable ground that it will require continuing super- 
vision by the court. It is true that this constitutes a compulsory 
rental, but that should be no more objectionable than the compul- 
sory sale which characterizes the normal recovery of damages to 


physical property. 
3. Wrongful Death Statute 


(a) Funeral expenses. Under a 1936 Wisconsin decision,!* fun- 
eral expenses are recoverable in a wrongful death action, whether 
paid by the decedent’s estate or by the beneficiary under the statute, 
and, in case of payment by the latter, apparently without regard to 
whether he had a legal duty to pay them or whether the estate could 
reimburse him. In four cases during the past year, the court has 
approved without discussion the award of funeral expenses."* In the, 
absence of express statutory authorization, the rule is not always 
easy to justify and many jurisdictions refuse to follow it, at least as 
broadly as Wisconsin does.** It cannot be said that the estate of 
deceased has lost anything except that an inevitable expense has 
been incurred sooner than it normally would have been.** Nor does 
the survivor beneficiary suffer except in the rare case where he pays 
the expenses and the estate is unable to reimburse him. Conse- 
quently, the Wisconsin rule seems unduly liberal. However, the 
rule adopted in some jurisdictions denying recovery to a beneficiary 
who has paid funeral expenses unless he was legally obligated to 
furnish burial, seems unwarrantedly strict. Relatives will furnish 
proper burial where deceased’s estate is unable to do so whether they 
have a legal duty to do so or not, and courts are justified in recog- 
nizing this as a compensable loss in cases where reimbursement from 
deceased’s estate cannot be had. 

In Hamilton v. Reinemann*® the court held that although funeral 
expenses were a proper element of damages, the cost of a grave 
marker was not, although a Wisconsin statute relating to the dis- 





Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 

Schulz v. General Casualty Co., 233 Wis. 118, 288 N.W. 803 (1939); 
Hoffman v. Labutzke, 233 Wis. 365, 289 N.W. 652 (1940); Hamilton v. Reine- 
mann, 233 Wis. 572, 290 N.W. 194 (1940); Christian v. New London, 234 Wis. 
123, 290 N.W. 621 (1940). 

* McCormick on Damages (1935) §§ 97, 102. 

** Brady v. Haw, 187 Iowa 501, 174 N.W. 331 (1919). 

%* 233 Wis. 572, 290 N.W. 194 (1940). 
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tribution of personalty arbitrarily classifies a tombstone as a funeral 
expense.!? Conceding that that statute is not controlling where action 
for wrongful death is involved, and that a tombstone may be less 
clearly a necessary expense than a casket, the distinction seems a 
somewhat arbitrary one to make under a statute which mentions 
neither expressly. 

(b) Pain and suffering. In Schulz v. General Casualty Company*® 
the court applied the usual rule that an award for pain and suffering 
is improper where deceased died a few minutes after the accident 
without regaining consciousness. In Hamilton v. Reinemann’® de- 
fendants attempted to show that an award of $500 for pain and 
suffering was excessive by analyzing previous cases to show the 
hourly and daily award. In rejecting this approach the court said :” 


. conscious pain and suffering cannot be reduced to an hourly 
basis. It is extremely doubtful if it can be reduced to any formula 
that will constitute a satisfactory rationale for other cases. 


(c) Instructions to the jury. Two cases decided raise the ques- 
tion of the words to be used in instructing the jury and the propriety 
of mentioning the statutory limits to recovery and the amounts 
claimed by the plaintiff. In Schulz v. General Casualty Company” 
the Supreme Court held that the trial judge’s comment that the jury 
understood that it was “to fix the damages, based on the evidence, 
as to their estimate of what the damages should be,” clearly indicated 
to the jury that it was to fix the damages according to its judgment. 
In Hoffman v. Labutzke,? however, it held erroneous an instruction 
that in assessing the father’s damages for the loss of society and 
companionship of his son, the jury should determine “the value in 
money to the plaintiff as a father of the society and companionship 
of the son.” The court objected to the instruction on the ground that 
it is compensation for the loss of society and not the value of the 
society which has been lost, that the father is entitled to recover, 
and that the latter does not convey the idea of the former. The 
distinction between the two is not entirely clear—at least to the aver- 
age juryman—and the court discreetly refrains from enlightening 
us. 





Wis. Stat. (1939) § 318.01 (4). 

8 233 Wis. 118, 288 N.W. 803 (1939). 
233 Wis. 572, 290 N.W. 194 (1940). 
* Id. at 582, 290 N.W. at 198. 

™ 233 Wis. 118, 288 N.W. 803 (1939). 
233 Wis. 365, 289 N.W. 652 (1940). 
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In the Schulz case the trial judge stated to the jury the pecuniary 
limits of the wrongful death statute. Plaintiff, in his address to the 
jury, also mentioned them. The court disapproved of these state- 
ments on the ground that they served no purpose and were likely to 
invite the jury to assess the maximum. It condemned especially such 
statements by plaintiff’s counsel, pointing out that his manifest pur- 
pose was to enhance damages. The court added, however, that such 
statements are not prejudicial if the jury applies the correct measure 
of damages. In view of the non-existence of any mathematical 
check upon awards for pain and suffering, loss of society, the value 
of future support, ete., a court might have some difficulty in deter- 
mining whether or not the jury was influenced by the improper state- 
ments, unless it were to take the view that such influence is shown 
only when the jury does actually allow the maximum amounts. The 
Hoffman case, infra, shows that this is not the test. Consequently, if 
the court considers such statements improper, it might better hold 
judges and lawyers strictly to account concerning them. 

In the Hoffman case the trial judge informed the jury of the 
amounts claimed by plaintiff and instructed them to fix the dam- 
ages within these limits. The instruction was held erroneous as an 
invitation to the jury to go the limit—an invitation, the court points 
out, which the jury “apparently accepted . . . in assessing the dam- 
ages for loss of society.”** It is true that the jury assessed the 
amount claimed by plaintiff for loss of society and companionship, 
but with regard to the other two inherently uncertain items claimed 
by plaintiff, namely pain and suffering and pecuniary loss to de- 
ceased’s father, it allowed only one-half and two-thirds respectively 
of the amounts claimed. The hypercritical view taken by the court 
of both this instruction and the instruction as to “value,” suggests 
that in a case where it feels that the damages awarded are too high, 
it may condemn as erroneous instructions which it would pass by 
if it felt the award were moderate. The two approaches can be 
rationalized, of course, by the explanation that in the one case the 
jury was influenced by the erroneous instruction and in the other case 
it was not. 

(d) Relation to treble-damage statute. In Christian v. New Lon- 
don** an action for wrongful death was brought by the father of a 





* 233 Wis. 365, 379, 289 N.W. 652, 658 (1940). Apparently, it was this in- 
struction more than the instruction as to “value,” previously discussed, which the 
court viewed as reversible error. 

* 234 Wis. 123, 290 N.W. 621 (1940). 
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fourteen year old boy electrocuted as a result of defendant’s negli- 
gence. Plaintiff’s claim for treble-damages under Section 196.64 was 
denied on the ground that the case was tried on the theory of com- 
mon law negligence and that no violation of the statute was shown.” 
Had the decision been otherwise, an interesting question would have 
arisen as to the statutory limits imposed by the wrongful death 
statute, inasmuch as the jury’s award of $1000 for loss of society 
and companionship would have been increased to $3000, whereas the 
maximum recovery permitted under the statute for loss of society 
and companionship is $2500. 


4. Liquidated Damages 


In Pennsylvania Oil Company v. Andrew* plaintiff and defendant 
made a contract whereby they agreed that for ten years plaintiff was 
not to engage in business in Columbia and Sauk counties and de- 
fendant was not to engage in business in Dane and Iowa counties. 
After three years of performance, defendant violated the contract. 
Plaintiff sued for liquidated damages for two years’ violation, and 
to restrain defendant from future violation, Affirming a lower 
court order overruling defendant’s demurrer, the Supreme Court 
held that a provision in a contract for liquidated damages does not 
preclude a decree of specific performance and that the claim for 
damages and the action for injunction could be resolved in a single 
action. These propositions are well established. One might ques- 
tion, however, whether the agreement involved here, even though 
ancillary to a contract conveying property, does not go beyond the 
ordinary agreement not to compete and take on the characteristics of 
a division of territory—an agreement of doubtful legality which 
might lay the plaintiff open to a charge of “unclean hands.” The 
point was apparently not raised by the litigants and is not discussed 
by the court. It is questionable whether judicial self-restraint should 
go this far.?7 


5. Evidence of Loss 


The distinctions which exist as to proof of loss actually suffered 
are shown by Trustees of University Co-operative Company v. Madi- 





* The latter conclusion may be somewhat doubtful in view of Wis. Stat. 
(1939) § 196.74, requiring public utilities to maintain electric wires along a public 
way in a “reasonably adequate and safe manner.” 

233 Wis. 226, 288 N.W. 246- (1940). 

"See also, Fort Howard Paper Co. v. Paper Converting Machine Co., 226 
Wis. 143, 276 N.W. 131 (1937). 
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son,”* a case involving damages to the stocks of clothing of two ten- 
ants. In testifying as to the damages, one tenant exhibited an inven- 
tory of the merchandise damages, which was prepared by him shortly 
after the flood occurred. This loss was held proven. The other tenant 
testified as to the amount of damages suffered, and stated that a 
detailed inventory had been prepared by another individual, but the 
inventory in question was not introduced in evidence and the person 
who prepared it did not testify. This loss was held not proven. 

In Reiher v. Mandernack*® an award for permanent disability was 
held erroneous where there was no evidence thereof and doctors 
testified that they could not form an opinion to a reasonable certainty 
that permanent disability would result. 


6. Verdict Actuated by Passion and Prejudice 


In DeBaker v. Austin® plaintiff's appeal on the ground that the 
damages assessed were so inadequate as to indicate passion and 
prejudice on the part of the jury was denied, the court holding that 
the jury perhaps showed a conscientious restraint in an effort to 
avoid an exaggerated allowance and was guilty at most of leaning 
backward slightly in an effort to be fair. The court took the common- 
sense view that restraint of that sort falls far short of passion and 
prejudice. 

In Schulz v. General Casualty Company*' the contention was 
made that an award of $1000 for pain and suffering in a wrongful 
death action where it was obvious no pain and suffering occurred in- 
dicated a passion and prejudice on the part of the jury which would 
vitiate its entire verdict. (The award in question had been struck 
out by the trial court.) The judgment was reversed on other grounds 
and consequently it was unnecessary for the court to pass on this 
specific point. 


B. Contractors’ LIENS 


In Clark v. Smith®? it was held that an architect who submitted 
plans for a house which were not used could recover for the services 
rendered, but that he obtained no lien upon the realty since no con- 
struction of the house had been begun. The latter conclusion is 





* 233 Wis. 100, 288 N.W. 742 (1939). 
* 234 Wis. 568, 291 N.W. 758 (1940). 
* 233 Wis. 39, 287 N.W. 720 (1939). 

* 233 Wis. 118, 288 N.W. 803 (1939). 
*2 234 Wis. 138, 290 N.W. 592 (1940). 
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difficult to reconcile with the language of the statute** which provides 
“Every contractor** who .. . furnishes any materials or plans or 
specifications for the improvement of land shall have a lien therefor 
upon the interest of the owner in such land.” The court relied on 
the early Wisconsin case of Fitzgerald v. Walsh.® That case, how- 
ever, was construing a statute which allowed a lien for work done 
in the construction of a building,®* and is hardly authority for a de- 
cision under the statute which now exists." 

Warnke v. Braasch*" holds that where one has furnished lumber 
under a contract and failed to file his lien within six months as re- 
quired by statute,°* the running of the statute of limitations is not 
tolled by the fact that during the six month period additional material 
was furnished by the contractor under a separate contract and for 
a different purpose. The court held that the contractor was entitled 
only to a personal judgment. 


C. MANDAMUS 


Two suits involving mandamus arose during the year, one of 
which extended the use of mandamus beyond earlier implications of 
the Wisconsin court, and the other of which narrowed its use. 


State ex rel. Martin v. Zimmerman*® involved an original mand- 
amus action in the Supreme Court brought by the attorney general 
against the secretary of state to compel the latter to publish an act 
passed by the legislature and approved by the governor. The act in 
question had been part of a larger act which the governor had sub- 
jected to a partial veto while the legislature was not in session. The 





* Wis. Stat. (1939) § 289.01 (2) (a). 

“The term “contractor” is expressly defined to include architects. Wis. Stat. 
(1939) § 289.01 (1) (a). 

*107 Wis. 92, 82 N.W. 717 (1900). 

* Wis. Stat. (1898) § 3314: Every person, architect, etc., who prepares plans 
“For or in or about the erection ...of any dwelling-house, building or ap- 
purtenance thereto. . . . Shall have a lien thereupon and upon the interest of 
the owner of any such building. . . . Such lien shall be prior to any other lien 
which originates subsequent to the commencement of the construction . . . upon 
such dwelling-house, building. . . .” 

*2 Tt is true that the present statute was part of a revisor’s bill and was 
supposedly not intended to change the meaning of the earlier statute. That being 
so, the revisor’s choice of language was hardly a happy one. It is also true that 
it was unnecessary for the Supreme Court to pass upon the “lien” question, in- 
asmuch as the trial court had held in favor of the land owner on that point and 
the architect did not appeal from the holding. Under these circumstances, the 
Supreme Court might better have refrained from discussing it. 

7233 Wis. 398, 289 N.W. 598 (1940). 

* Wis. Stat. (1939) § 289.06. 

* 233 Wis. 16, 288 N.W. 454 (1939). 
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secretary of state had refused to publish on the ground that a partial 
veto under such circumstances is not authorized by the Wisconsin 
constitution. State ex rel. Finnegan v. Dammann® had previously in- 
dicated that an attempted partial veto of an act which constitutionally 
could be vetoed or approved in its entirety only, is to be treated as an 
entire veto rather than as an entire approval. Without passing on the 
legality of the partial veto, however, the court here held that pub- 
lication by the secretary of state was a purely ministerial and non- 
discretionary act and that mandamus would lie. In so deciding, it 
rejected the secretary’s contention that he had power to pass upon 
procedural, as distinguished from substantive, violations of the con- 
stitution, and emphasized that no personal or official liability for the 
action would rest upon the secretary, thereby distinguishing such 
acts as the auditing of warrants issued under an invalid statute. 
The decision may be a correct one, but the grounds upon which 
it was rendered seem unduly narrow and not entirely consistent with 
earlier decisions. In the Dammann case*! the court found it neces- 
sary to pass upon the legality of the partial veto and the effect thereof 
before deciding that mandamus would not lie, thereby implying 
that the duty of the secretary of state to publish or not did depend 
on whether or not the act was constitutionally enacted. In State 
ex rel. Bentley v. Hall* the court held that an original action would 
not lie to compel publication of submission at the coming election of 
a proposed constitutional amendment, despite the unequivocal order 
of the legislature so to publish, since the mandate of the legislature 
was one which it had no power to make. In State ex rel. Attorney 
General v. Cunningham* the court held that mandamus would lie 
to prohibit the secretary of state’s publishing notices of election un- 
der a statute alleged and found to be unconstitutional. Thus, all 
three of these earlier cases seem to indicate that the secretary of 
state’s duty to publish or not to publish turns not upon the fact 





“ 220 Wis. 143, 264 N.W. 622 (1936). The Supreme Court held that mandamus 
would not lie to compel the secretary of state to publish that part of an act which 
had been subjected to partial veto. 

“ 220 Wis. 143, 264 N.W. 622 (1936). 

“178 Wis. 109, 189 N.W. 265 (1922). Here, a resolution for amendment had 
been passed by the legislature, but had been erroneously, and therefore ineffect- 
ually, published. The next session of the legislature passed it again and directed 
the secretary of state to publish it for submission to the electorate, an act which 
would violate the constitution which requires two publications of a proposed 
amendment before final action can be taken. 

“81 Wis. 440, 51 N.W. 724 (1892). 
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that the legislature and the governor have in effect directed him to 
publish, but upon the question of whether that direction lay within 
their constitutional powers. The real issue in these cases would 
seem to be primarily one of policy, to wit, where a statute has been 
passed which allegedly violates the constitution, either as a proce- 
dural or a substantive matter, at what state may its progress be ar- 
rested subject to receiving a clean bill of health from the judiciary, 
and shall such arrest be made at the behest of private citizens or 
by government officials? Different circumstances may well call for 
different answers. This is not the place to discuss the matter. It may 
he questioned, however, whether a court should resort to legal tech- 
nicalities to find the answer to a question which is basically one of 
politics and policy. 

In State ex rel. Adams County State Bank v. Kurth** a manda- 
mus action was brought to compel a county clerk to pay to relator 
money allegedly due to a judgment debtor of relator, an allegation 
which defendant denied.*® Defendant moved to quash the writ on 
the ground that relator had an adequate remedy at law, but consented 
to the court’s taking jurisdiction in order to decide the question of 
whether or not the money held by defendant was owing to the 
judgment debtor in question. The trial court found that it was and 
issued the writ from which defendant appealed. The Supreme Court 
held that defendant’s motion to quash should have been granted 
when made, because mandamus will not lie to compel an official act 
when the officer’s duty is not clear and requires the exercise of 
judgment and discretion.*® It held, further, however, that inasmuch 
as defendant had consented to trial on the merits, the trial court 
was free to grant such relief as the evidence indicated plaintiff was 
entitled to. Accordingly, the Supreme Court reversed the order 
to issue mandamus, and directed the trial court to enter judgment 
against defendant for the amount in question.** 





“ 233 Wis. 60, 288 N.W. 810 (1939). 

“A transcript of the judgment had been duly filed by relator with defendant, 
pursuant to Wis. Stat. (1939) §304.21. 

“In so ruling, the court disapproved of Jefferson Transfer Co. v. Hull, 166 
Wis. 438, 166 N.W. 1 (1918), where mandamus was granted in a similar situ- 
ation, and Chadek v. Forrest County, 206 Wis. 85, 238 N.W. 850 (1931), which 
contained dictum approving mandamus in such a situation. 

“The decision will be noted in a subsequent issue of the Wisconsin Law 
Review. 
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XIII. 
TAXATION 
T. CarroLt SIZER 


In the review of the Wisconsin Supreme Court decisions of the 
August 1938 and January 1939 terms presented in volume 1940 
of the Wisconsin Law Review, there was no discussion of the tax 
cases decided during those terms. For this reason the following in- 
cludes the more significant tax decisions handed down during the 
August 1938 to January 1940 terms, inclusive. 


A. INCOME TAX AND PRIVILEGE DIVIDEND TAx 


Ellinger v. Tax Commission' concerned a taxpayer who held a 
certificate of interest in a common law business trust located in 
Illinois. The chief income of this trust was rent from real estate 
situated in Chicago. Relying on State ex rel. Mariner v. Hampel,’ 
which involved similar facts, the taxpayer argued that income re- 
ceived in 1930 and 1931 from this trust constituted rent from for- 
eign real estate and hence was not taxable in Wisconsin.* The court 
declined to follow the Mariner case because of the subsequently en- 
acted Section 226.14,4 which requires that common law business 
trusts, as defined, be treated like corporations, and the amendment 
of Section 71.02 (1)° to include common law business trusts in the 
definition of “corporation” for purposes of the income tax law. In 
holding the income here involved taxable, the court concluded that 
common law business trusts possess the same characteristic of “non- 
conductability” that corporations possess whereby the legal nature 
of funds passing through such entities may change in the process; 
that current distributions of common law business trusts are to be 
treated for income tax purposes as dividends of corporations are 
treated.® 

The court’s first opportunity to consider the definition of a 
liquidating corporation as contained in Section 71.02 (2) (b) 3? 





1229 Wis. 71, 281 N.W. 701 (1938). 

7172 Wis. 67, 178 N.W. 224 (1920). 

®Wis. Stat. (1939) § 71.02 (3) (c). 

*Laws of 1923, c. 431. 

® Laws of 1925, c. 446. 

*Cf. Senior v. Braden, 295 U.S. 422 (1935); New York ex rel. Cohn v. 
Graves, 300 U.S. 308 (1937). 

"This section provides: “...a corporation shall be considered to be 
liquidating when it begins to dispose of the assets with which it carried on the 
business for which it was organized and begins to distribute the proceeds from 
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of the Wisconsin Statutes, was presented in Larson v. Tax Com- 
mission. While stating that the matter was one to be decided on the 
particular facts of each case, the court indicated that there must be 
evidence of a plan to ultimately liquidate, a disposition of operating 
assets and a distribution of the proceeds pursuant to such plan. The 
fact that a distribution was charged to surplus was held not de- 
terminitive of the character of such distribution, but merely one 
factor bearing on whether the corporation was in liquidation. 


The privilege dividend tax law imposes a tax with respect to 
foreign and domestic corporations for the privilege of declaring 
and receiving dividends out of income derived from property lo- 
cated and business transacted in this state.? This tax is imposed 
whether the recipients of such dividends are residents of Wisconsin 
or a foreign state. 

As applied to both foreign and domestic corporations, the con- 
stitutionality of this law was upheld in State ex rel. Froedert Grain 
and Malting Company v. Tax Commission.”® In reaching that con- 
clusion, the court found this tax to be an excise, the incidence of 
which was the devolution of dividends from the corporation to its 
stockholders ; that the jurisdiction of Wisconsin to impose this tax 
was derived from the fact that the source of the dividend taxed 
was income which arose in this state. 

The taxpayer in J. C. Penney Company v. Tax Commission" 
was a foreign corporation whose home office was located outside of 
Wisconsin and a major portion of whose income was from business 
transacted outside of this state. As applied to dividends declared by 
this taxpayer, the court held the privilege dividend tax law un- 
constitutional, and thereby overruled so much of the Froedert decision 
as concerned foreign corporations. This result was based on Con- 
necticut General Company v. Johnson,’* decided by the United 
States Supreme Court subsequent to the Froedert case. 

The taxpayer in the Connecticut General case was a Connecti- 
cut corporation licensed to do business as an insurance company in 





the disposition of such assets, or the assets themselves, whether or not such 
disposition and distribution is made pursuant to resolution for dissolution; pro- 
vided, that any distribution of current earnings of a corporation shall not be 
considered to be a distribution in liquidation unless the corporation making such 
distribution has ceased or is about to cease carrying on the business for which 
it was organized.” 

* 233 Wis. 190, 288 N.W. 250 (1940). 

*Laws of 1935, c. 505, as amended. 

© 221 Wis. 225, 265 N.W. 672, 267 N.W. 52 (1936). 

2 233 Wis. 286, 289 N.W. 677 (1940), cert. granted, 310 U.S. 618 (1940). 

* 303 U.S. 77 (1938). 











100 WISCONSIN LAW REVIEW [Vol. 1941 


California. It paid a tax to California based on the gross premiums 
received by it from insurance issued directly to persons living in 
California. In addition, California sought to levy a tax based on 
the gross premiums received from policies of reinsurance issued 
by the taxpayer to other insurance companies which in turn issued 
insurance to persons living in California. These reinsurance con- 
tracts were consummated entirely at the home office of the taxpayer 
in Connecticut. It was held by the United States Supreme Court 
that the proposed tax on gross premiums resulting from this rein- 
surance was beyond the taxing jurisdiction of California. 

In applying the rule of the Connecticut General case to the facts 
in the Penney case, the Wisconsin Supreme Court drew an analogy 
between the out of state execution of the reinsurance contract there 
and the out of state declaration of the dividends here. 

While apparently not considered material by the Wisconsin court, 
one distinction exists between the Connecticut General case and the 
Penney case: The source of the economic benefit sought to be taxed 
in the Connecticut General case was the California resident holding 
the primary insurance policy. When this economic benefit came into 
being by the payment of premiums on the primary insurance, the 
taxpayer could not have been taxed thereon since those premiums 
were paid to the intervening insurance company. The source of eco- 
nomic benefit sought to be taxed in the Penney case was property 
located and business transacted in this state. When this economic 
benefit came into being by the realization of income from these 
sources, the taxpayer could have been taxed thereon or, as was the 
case, could have been taxed thereon at a higher rate than then in 
effect. 

The unconstitutionality of the privilege dividend tax law as 
found by the court in this case was expressly restricted to the applica- 
tion of this law to foreign corporations. To emphasize this restric- 
tion, the court went beyond the precise issues presented and found 
a legislative intention that this law be applicable to domestic cor- 
porations, whether or not constitutional as applied to foreign cor- 
porations. Despite the legislative intention in this matter, a serious 
question may arise concerning the discriminatory effect of the privi- 
lege dividend tax if applied only to domestic corporations.’ 


The troublesome question of when an assessment becomes final 
was again encountered by the court, this time in Bechaud v. Tax 





* Ashland County Bank v. Butternut, 208 Wis. 90, 241 N.W. 638 (1932). 
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Commission.** In 1933, as the result of a field audit, the taxpayer 
was given notice of an additional assessment of income of 1924 to 
1931, inclusive. Income of all years involved was adjusted except 
that of 1931. The taxpayer made no request for hearing with respect 
to this additional assessment and the taxes resulting therefrom were 
paid. Subsequently, in 1935, the taxpayer filed a claim for refund 
of the emergency tax paid on income of 1931. 

It was held by the court that this claim for refund was properly 
denied under Section 71.17 (3).1° The court cited two grounds for 
this conclusion: The first was that a field audit, whether or not 
resulting in an adjustment to income, has the final and preclusive 
effect imparted to it in Newport Company v. Tax Commission.*® 
The second was that income of 1931 in this case was “assessed,” as 
that term is used in Section 71.17 (3) by virtue of adjustments to 
income of 1929 and 1930 which, under the three year average compu- 
tation then in effect, thereby increased the tax paid with reference to 
income of 1931. 

Prior to the decision in Weyenberg Shoe Manufacturing Com- 
pany v. Tax Commission," an additional assessment was considered 
timely by the taxing authorities if notice thereof was given the tax- 
payer within the period stated in Section 71.11, Statutes of 1931 and 
prior. In the Weyenberg case it was held that mere notice of an 
additional assessment was not sufficient to toll the running of the 
statutory period; that, to be timely, the additional assessment had 
to be completed so as to be ready for the assessment roll within the 
statutory period. 

The result of the Weyenberg decision was to invalidate many ad- 
ditional assessments then pending. The enactment of Section 71.115, 
Statutes of 1933,18 represented an attempt to avoid this result. In 
Michael F, Cudahy v. Tax Commission’® the Circuit Court for Mil- 
waukee County held a portion of this statute unconstitutional. While 





* 235 Wis. 23, 290 N.W. 632 (1940). 

* This section, Wis. Stat. (1933), provided: “...no refund shall be made 
and no credit shall be allowed for any year, the income of which was assessed as 
a result of a field audit, and which assessment has become final and conclusive 
under the provisions of sections 71.12, 71.13, 71.14, 71.15 or 71.16.” 

219 Wis. 293, 261 N.W. 884 (1935), cert. denied, 297 U.S. 720 (1936). 

7210 Wis. 638, 246 N.W. 418, 247 N.W. 320 (1933). 

* Chapter 348, Laws of 1933. Subsec. (4) of this section provided: “All addi- 
tional assessments of back income taxes shall be deemed to have been made within 
the limitation period provided by section 71.11 (5) of the Statutes for 1927, 1929 
and 1931, if notice thereof pursuant to section 71.12 was given to the taxpayer 
while the years the income of which is included in such assessments were open 
to adjustment and correction under section 71.11 (5) of said statutes.” 

* 226 Wis. 317, 276 N.W. 748 (1937). 
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that case was pending before the Wisconsin Supreme Court, Section 
71.115 was amended,” in an effort to remedy the unconstitutionality 
pointed out by the lower court. The Supreme Court did not find it 
necessary to pass on the validity of Section 71.115, as amended, in 
the Cudahy case. 

The constitutionality of this section was squarely presented and 
decided in Schuette v. Tax Commission.*4 Income of 1929 was in- 
volved and the taxpayer argued that the period provided for by Sec- 
tion 71.11 (5), Statutes of 1929, had run before notice of additional 
assessment was given under Section 71.115, as amended; that Sec- 
tion 71.11 (5), Statutes of 1929, was a true statute of limitation un- 
der which he acquired vested rights ; that Section 71.115, as amended, 
represented an attempt to disturb these rights by reopening this 
period. 

Basing its decision on State ex rel. Globe Steel Tubes Company v. 
Lyons,?* the court in the Schuette case held that Section 71.11 (5), 
Statutes of 1929, was not a true statute of limitation, “but rather 
a limitation upon the commission’s authority to go back and to make 
new assessments for years not permitted at a given time by the 
legislature” ; that the taxpayer acquired no vested rights through the 
expiration of the period provided for by Section 71.11 (5), Statutes 
of 1929; and that, consequently, the amendment of Section 71.115 
in 1937, reopening this period violated no constitutional guarantee of 
the taxpayer. 

The court also held that taxable income resulted from an ex- 
change of bank stock for manufacturing company stock measured by 





* Special Session Laws of 1937, c. 1. Subsec. (1) (a) of this section pro- 
vided: “Additional assessments and corrections of assessments by office audit or 
field investigation may be made of income of any taxpayer if notice pursuant to 
section 71.12 is given within the time specified in this subsection. 

“(a) Subsequent to the enactment of this subsection and prior to April 1, 
1938, such notice may be given with respect to income received in any year 
or years subsequent to the calendar year 1926 or corresponding fiscal year. A 
notice pursuant to section 71.12 given prior to the enactment of this subsection 
shall not preclude the tax commission or the assessor of incomes from giving a 
notice within the time herein specified unless heretofore the assessment or cor- 
rection based upon such prior notice has become final and conclusive under the 
provisions of sections 71.12, 71.13, 71.14, 71.15 and 71.16. In instances where 
an additional assessment or correction of an assessment based upon such prior 
notice has not become final and conclusive, the record and proceedings in respect 
thereto shall be applicable to any notice given within the time herein specified 
unless, within twenty days after such later notice, an application for hearing is 
filed in accordance with section 71.12 in which case the former record and pro- 
ceedings shall be vacated and new proceedings taken in accordance with sections 
71.12, 71.13, 71.14, 71.15 and 71.16.” 

** 234 Wis. 574, 292 N.W. 9 (1940). 

2183 Wis. 107, 197 N.W. 576 (1924). 
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the difference between the cost of the stock parted with and the 
value of the stock acquired. In so holding, the court retracted cer- 
tain language to the contrary appearing in Miller v. Tax Com- 
mission.*8 

When the taxpayer in Meyer v. Conway** became manager of 
a certain paper company, he paid $100,000 for which he received 
preferred and common stock of the company and an employment cone 
tract providing for a fixed yearly salary plus a percentage of the net 
profits over a stated amount. Pursuant to the agreement, a large 
biock of common stock was placed in escrow to be delivered to the 
taxpayer in the event the net earnings of the company reached a 
given figure within five years. This earning requirement was met 
and the escrowed stock turned over to the taxpayer. It was held by 
the court that this stock represented earnings of the taxpayer sub- 
ject to tax in the year released from escrow measured by its then 
market value. 


Certain of the tax complexities inherent in a divorce settlement 
were aired by the court in Friedmann v. Tax Commission. Pur- 
suant to a stipulation entered into by the taxpayer and his wife as 
a preliminary to a decree of divorce, the taxpayer created a trust for 
the benefit of his wife and children. The income from this trust 
was paid to said beneficiaries; the taxpayer guaranteed this income 
up to a certain amount; in the event that the wife and children pre- 
deceased the taxpayer leaving no heirs, the trust corpus was to revert 
to the taxpayer. 

On the ground that the creation of this trust constituted a final 
property settlement which completely satisfied the taxpayer’s obli- 
gation to his wife, it was held that the taxpayer was not subject 
to tax on that portion of the trust income paid to her. 

This conclusion appears to be contrary to that reached by the 
United States Supreme Court in Helvering v. Leonard. In that 
case, the corpus of the divorce trust consisted of $400,000 in bonds 
and $250,000 in other property. The divorced husband guaranteed 
the principal and interest of the bonds. The court held the divorced 
husband taxable on the trust income paid to his wife and cited two 
separate reasons for its holding: First, because of the husband’s 
guaranty of the bond principal and interest and to the extent of such 





7195 Wis. 219, 217 N.W. 568 (1928). See also Burgess Laboratories v. Tax 
Commission, 195 Wis. 324. 218 N.W. 172 (1928). 

* 235 Wis. 76, 292 N.W. 309 (1940). 

75235 Wis. 237, 292 N.W. 894 (1940). 
%* . US. ...., 60 Sup. Ct. 780 (1940). 
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guaranty, the trust did not constitute a complete discharge of his 
obligation to his wife ; and second, as to the entire trust, there was no 
clear and convincing proof that under the local law creation of the 
trust constituted a complete discharge of the husband’s obligation to 
his wife. 

Since the taxpayer in the Friedmann case guaranteed the in- 
come of this trust up to a certain amount, the first of the grounds 
stated in the Leonard case would seem to be applicable here. Further 
tending to support a conclusion contrary to that reached by the Wis- 
consin court is the fact that the taxpayer here retained a contingent 
interest as remainderman in the corpus of the divorce trust. 

The taxpayer in Trane Company v. Tax Commission™™ was a Wis- 
consin corporation with its home office, manufacturing plant and 
several of its sales offices located in this state. The majority of its 
sales offices were maintained by its salesmen in foreign states. Dur- 
ing the period involved, 1929 to 1934, inclusive, the taxpayer re- 
ported its income on an apportionment basis. The apportionment 
fraction was determined by allocating to Wisconsin 100 per cent of 
its tangible property, 100 per cent of its cost of manufacturing and 
that portion of its sales which originated in and were made by its 
offices in this state, the remaining sales being attributed to foreign 
states. The additional assessment in issue resulted from denying 
the taxpayer this apportionment and treating all of its income as 
being subject to tax in this state. 

The court affirmed this additional assessment on authority of 
United States Glue Company v. Oak Creek.*® In applying the rule 
of that case, the court stated that the statute there considered, Sec- 
tion 1087m-2, sub. 3, Statutes of 1911, is “the same” and “in sub- 
stance the same” as Section 71.02 (3) (d), Statutes of 1929-1933, 
inclusive, here involved. Without regard for whether the difference 
is sufficient to alter the result reached, a distinction does exist between 
the statute considered in the Glue Company case and that applicable 
in the Trane case. 


The following statement is by the Wisconsin Supreme Court in 


the Glue Company case :*® 


.. . Nor does the fact that goods manufactured at Carrollville 
[Wisconsin] are sold without the state affect the source of the 
income. .. . 





* 235 Wis. 516, 292 N.W. 897 (1940). 
*161 Wis. 211, 153 N.W. 241 (1915), afd, 247 US. 321 (1918). 
* Id. at 218, 153 at 244 (1915). 
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In 1925, subsequent to the decision in the Glue Company case, the 
following subdivision was added to Section 71.02 (3) (d)*® with 
reference to the sales factor of the apportionment formula: 


3. In the case of trading, mercantile, or manufacturing concerns 
the ratio of the total sales made through or by offices, agencies, 
or branches located in Wisconsin during the income year to the 
total net sales made everywhere during said income year. 


Section 71.02 (3) (d) is applicable to persons doing business within 
and without Wisconsin. Under the paragraph quoted above one 
factor to be considered in determining income attributable to this 
state is “sales made through or by offices, agencies or branches lo- 
cated in Wisconsin” in opposition to such sales made elsewhere. This 
consideration being proper in the case of a person concededly doing 
Lusiness within and without this state, it should likewise be proper 
in determining whether income of another person is entirely taxable 
as derived from business transacted in part within and in part with- 
out this state. If this reasoning is correct, the enactment of subdi- 
vision 3 of Section 71.02 (3) (d) represents a legislative restriction 
of the rule laid down in the Glue Company case.*1 


B. INHERITANCE TAX AND Girt Tax 


Important not only for the rule of law laid down but likewise for 
the large amount of inheritance tax involved was the case of Estate 
of Nieman.** The decedent held the controlling interest in the Journal 
Company, publisher of the Milwaukee Journal and owner and oper- 
ator of radio station WTMJ. By the decedent’s will, the trustees of 
the estate were directed to sell his stock in this company subject to 
the requirement that the purchaser be one who would carry out the 
“ideals and principles” followed by the decedent in the management 
of this paper. It was further provided that, in the accomplishment 
of this purpose, the stock need not necessarily be sold to the highest 
bidder. The stock was actually sold for $3500 a share to a group of 
individuals meeting these testamentary requirements. 

The principal questions presented were whether this sales price 
was determinative of the value of this stock for inheritance tax pur- 
poses and, if not, what was its value for these purposes. 





* Laws of 1925, c. 446. 
*™ See the opinion of the Wisconsin Tax Commission in Appeal of Vollrath Co., 
1926 Nelson’s Wis. Tax. Serv., p. 49a. 
™ 230 Wis. 23, 283 N.W. 452 (1939). 
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The requirement of Section 72.14 that property of a decedent’s 
estate be appraised at its “fair market value” was construed by the 
court to mean fair market value without regard for any limitations or 
conditions imposed by decedent on such property. Accordingly, the 
sales price of this stock to individuals who would perpetuate the 
“ideals and principles” of the decedent was held not determinative of 
its value for inheritance tax purposes. Such value was found by the 
court to be $4500 per share. 

In addition, the court disallowed a claimed deduction for federal 
estate taxes paid with respect to this estate. By virtue of the amend- 
ment of Section 72.01 (8)** permitting such deduction, this question 
has now become academic. 

In Will of Nunnemacher*™ the husband of the decedent died in 
1911. Pursuant to his will, a trust was created in which the decedent 
here acquired a life interest with remainder to the husband’s heirs on 
failure of this decedent to exercise a general power of appointment 
given to her. An inheritance tax was paid on the husband’s estate. 
In a composition agreement entered into pursuant to Sections 1087-21, 
Statutes of 1911,°° by representatives of the husband’s estate and 
those of the state, the payment of this inheritance tax was stated to 
be in complete settlement of all taxes growing out of the husband’s 
estate, specifically including therein any exercise of the powers 
granted by the husband’s will. 

The decedent in the Nunnemacher case died in 1934. By her will 
she exercised the power of appointment granted to her by her hus- 
band. 

Without regard for the prior composition agreement, it was held 
by the court that an inheritance tax was due from the estate of 
the decedent here by virtue of this power. Of the several reasons 
suggested by the court for this conclusion, the chief one appears to 
be that the composition statute involved did not authorize representa- 
tives of the state to bind that body with respect to the taxation: of 
property passing by virtue of powers in the estate of the donee of the 
power. 

The decedent in Estate of Rees*® was the donee of a power 
granted by her husband who had predeceased her. By virtue of the 
construction placed by the court on the husband’s will, it was held 
that the decedent in this case was entitled to exercise this power only 





*™ Laws of 1939, c. 204. 

™ 230 Wis. 93, 283 N.W. 326 (1939). 

* Now Wis. Stat. (1939) § 72.21. 

* 233 Wis. 635, 290 N.W. 167 (1940). 
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on the occurrence of a stated contingency. Since this contingency did 
not occur, the decedent here was not entitled to exercise the power 
in question; and the mere fact that she purported to exercise the 
power by will did not result in the taxation in her estate of the 
property that was the subject of this power.*? 

Ponderous considerations in both a physical and a legal sense 
were involved in Van Dyke v. Tax Commission.8® The donor, a 
Wisconsin resident, contemplated making gifts to certain benefi- 
ciaries, likewise residents of this state. To accomplish this purpose, 
on December 6, 1935, the donor went to Chicago and there exchanged 
federal securities for 270,000 silver dollars weighing approximately 
712 tons. These silver dollars were delivered in Chicago by the donor 
to trustees, residents of Wisconsin, to be held in trust for the bene- 
fiiciaries previously mentioned. These trustees had converted sub- 
stantially all of this cash into securities by the middle of April, 1936. 

The court held that the donor’s efforts to avoid a Wisconsin gift 
tax on this transaction were unavailing. Two grounds were cited 
for this conclusion : 

The first of these was Pearson v. McGraw.5® The decedent in 
that case, a resident of Oregon, owned securities held by an agent 
in Illinois. Before the decedent’s death, these securities were ex- 
changed for federal reserve notes which were transferred to an 
Illinois trustee under an irrevocable trust for the benefit of certain 
donees. Shortly thereafter, the trustee exchanged these federal 
reserve notes for various securities. Without passing upon whether 
the federal reserve notes constituted tangible or intangible property, 
but basing its conclusion upon the intimate relationship of the steps 
in this transaction, the United States Supreme Court held that Ore- 
gon had jurisdiction to tax this gift as one made in contemplation of 
death. 

The second ground given by the court for its conclusion in the 
Van Dyke case indulged in the assumption that the silver dollars 
involved constituted tangible property. Even under this assumption, 
the court held inapplicable that portion of the Wisconsin gift tax 
law which exempts from tax tangible personal property “located 
without this state; provided, however, such property is not without 
this state temporarily.”*° The court construed the word “located” as 
used in this statutory provision to mean something tantamount to a 





*See Wis. Stat. (1939) § 72.01 (5). 

* 235 Wis. 128, 292 N.W. 313 (1940), aff'd, 61 Sup. Ct. 36 (1940). 

* 308 U.S. 313 (1939). 

“ Laws of 1933, c. 363, § 4 (1) (c), as amended. [Wis. Stat. (1939) § 72.75.] 
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fureign situs and not merely physical presence in a foreign state. The 
court may consider necessary to the location of tangible personal 
property in a foreign state for purposes of this law the use of such 
property in some foreign enterprise such as was discussed in Newark 
Fire Insurance Company v. State Board of Tax Appeals.* 


C. Property Tax 


The rule of inverse priority in determining the validity of claims 
to real property based upon tax certificates was applied by the court 
in Milwaukee v. Roberts,“ to conflicting claims advanced by the 
city and county in which the property was located. The court held 
that a tax deed issued to the city based upon a tax certificate for un- 
paid taxes in 1930, cut off any claim of the county to the property 
involved based upon tax certificates issued for unpaid taxes of 1928 
and 1929. An attempt has been made to abrogate the rule of this 
case, as applied to municipalities, by the recent enactment of Sec- 
tion 75.67.% 

The court in State ex rel. International Business Machines Cor- 
poration v. Board of Review** was called upon to determine the cor- 
rect method of valuing personal property, under rather peculiar cir- 
cumstances, for purposes of the personal property tax law. The 
property in question consisted of electrical tabulating machines op- 
erated in this state under a leasehold agreement with the taxpayer, 
the owner of the machines. Neither the machines in question nor 
reasonably comparable ones were ever sold by either the taxpayer 
or its competitors. The stipulated rent paid for these machines in- 
cluded the cost of a considerable amount of servicing performed by 
the taxpayer. 

The assessment in question was based upon a valuation arrived 
at as follows: From the gross rental was deducted an amount deemed 
sufficient to cover the cost of servicing ; the remainder was capitalized 
at 20 per cent. The court held that if rents are considered it must 
be on a net rather than a gross basis, and that it was improper here 
to predicate valuation solely on capitalized rental. 

It appeared, however, that the taxpayer did sell a certain type of 
writing machine, although this machine was not comparable to the 
tabulating machine in question. The ratio of cost to sales price of 





“307 U.S. 313 (1939). 

“229 Wis. 325, 282 N.W. 21 (1938). 
“Laws of 1939, c. 422. 

“231 Wis. 303, 285 N.W. 784 (1939). 
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these writing machines was known. Under these circumstances the 
court stated the following to be an acceptable method of valuation: 
The cost of the tabulating machine in question is to be determined 
and the same ratio applied as in the case of the writing machines to 
determine an approximate sales price for the tabulating machines. 
The sale price so determined is to be reduced by depreciation at a 
reasonable rate in view of the surrounding circumstances. The result 
represents the valuation of these machines to be used for purposes 
of the personal property tax law. 

The partial redemption provisions of Section 75.01 (1)* were 
construed by the court in State ex rel. Alfred Dorst v. Sommers." 
According to the construction adopted by the court: A partial re- 
demption of property sold for failure to pay special assessment taxes 
is possible under this provision; and actual view of the property or 
affidavits to determine the proper proportion of taxes chargeable to 
the part sought to be redeemed is not a prerequisite to the validity of 
such redemption; the term “severalty” as used in this provision is 
given its technical meaning so as to permit the partial redemption of 
land owned only by one person. 


D. MIscELLANEOUS TAXES 


The taxpayer in Schlitz Brewing Company v. Milwaukee** owned 
and operated large warehouses and elevators in connection with its 
brewery for the storage of barley and malted barley. The question 
presented was whether the taxpayer was subject to a personal prop- 
erty tax on the contents of these warehouses and elevators or an oc- 
cupational tax imposed under Section 70.41 on grain held in storage. 

In reaching its conclusion that the taxpayer was subject to an 
occupational tax rather than a personal property tax, the court held 
that Section 70.41, the occupational tax provision, was applicable to 
all grain warehouses and elevators whether or not connected with 





“This section provides: “... in all cases any such person may, in like 
manner, redeem any such lands or any part thereof or interest therein at any 
time before the tax deed executed upon such sale is recorded, and when so re- 
deemed, such deed shall be void; provided, that when an application is made to 
the county treasurer to redeem from any tax sale any part or portion of any lot 
or parcel of land which was sold for taxes as a whole, but which is owned in 
severalty, said treasurer, before making a receipt for the redemption of such 
part or portion thereof, may ascertain by affidavits or by actual view the true 
proportion of taxes chargeable to the part or portion sought to be redeemed, and 
the amount so found shall be deemed to be the amount required for the redemp- 
tion thereof. .. .” 

“ 234 Wis. 302, 291 N.W. 523 (1940). 
“* 232 Wis. 118, 286 N. W. 602 (1939). 
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another business, and, except in the case of farms, whether private 
or public; and the malted barley constituted a “grain” as that term 
is used in the statute. 

One significant result of this decision is the fact that the tax- 
payer may offset amounts paid as an occupational tax against its 
income tax, there being no comparable advantage in the case of the 
personal property tax.*® 


XIV. 
TORTS 
RicHarp V. CAMPBELL 
A. NEGLIGENCE 


1. The Negligence Issue 


The administration of the negligence issue is annually before the 
Supreme Court in a large number of cases, but in view of the nature 
of negligence important developments in theory occur only occasion- 
ally. Most of the cases involve the application of well settled rules 
to varying facts. The past year has not produced any substantial 
developments. A few cases, however, do have some features of in- 
terest. 

In De Goey v. Hermsen' the court again dealt with the problem 
cf the responsibility of a pedestrian crossing a highway at a point 
other than a crosswalk. This general question had been considered 
a few years before in Engstrum v. Sentinel Company,” but P claimed 
that under the Engstrum case walking across a street at a point other 
than a crosswalk was not negligence as a matter of law; that P’s only 
absolute obligation in such case was to yield the right of way to com- 
peting vehicles. The court agreed with such contention, but held that 
under the facts of the case P had failed to comply with her absolute 
duty to yield the right of way and consequently was guilty of neg- 
ligence in this respect as a matter of law. 

In De Baker v. Austin® D was driving after dark on a three lane 
road. D saw the car of X approaching from the opposite direction. 
He estimated that X was two blocks away. D was planning to make 
a left turn into a private driveway. He swung into the center lane. 





“See Wis. Stat. (1939) § 70.41 (3). 
1233 Wis. 69, 288 N.W. 770 (1939). 

2221 Wis. 577, 267 N.W. 536 (1936). 
*233 Wis. 39, 287 N.W. 720 (1939). 


























Jan.] WORK OF THE SUPREME COURT 111 


He then looked into his mirror to watch for cars from the rear, but 
did not look ahead again until he had turned and heard a noise when 
X applied his brakes. P, a passenger in D’s car, sued for the dam- 
ages she sustained. The court held that when D was in the center 
lane he no longer needed to look in his rear view mirror, but should 
have looked ahead. He could not rely blindly on the calculations he 
had previously made. In holding that D was negligent as a matter 
of law the court emphasized the close relation in policy between the 
factual situation involved here and those now covered by statutes 
where vehicles emerge from a driveway* or make left turns at in- 
tersections.5 

Several problems of negligence are involved in McGill v. Baum- 
gart,® but the only point of special interest is the court’s consideration 
of what is a “plainly visible signal” under Section 85.18 (1) of the 
Wisconsin Statutes providing that 


When two vehicles approach or enter an intersection at ap- 
proximately the same time, the driver of the vehicle on the left 
shall yield the right of way to the vehicle on the right, except as 
otherwise provided in this section. The driver of any vehicle 
driving at an unlawful speed shall forfeit any right of way which 
he might otherwise have hereunder. The driver of a vehicle ap- 
proaching but not having entered an intersection shall yield the 
right of way to a vehicle within such intersection and turning 
therein to the left across the line of travel of such first mentioned 
vehicle; provided, the driver of the vehicle turning left has 
given a plainly visible signal of intention to turn as aforesaid. 


The accident happened late at night. It was held that under the cir- 
cumstances the extension of the fingers of the left hand out of an 
opening at the top of the window did not constitute a “plainly visible 
signal.” Any other decision would be hard to justify. I feel that 
such a signal should be held insufficient under the statute although 
given in broad daylight. The court, however, carefully limited its 
decision to the facts before it. The case again illustrates the desira- 
bility of a statute providing uniform signals for left turns.’ 


2. Comparative Negligence 


Early opinions under the comparative negligence statute indi- 
cated that rulings that the plaintiff was at least as negligent as the 





*Wis. Stat. (1939) § 85.18 (8), (9). 

®Id. § 85.18 (5). 

* 233 Wis. 86, 288 N.W. 799 (1939). 

7On the question of signals for left turns see also Stenson v. Schumacher, 
234 Wis. 19, 290 N.W. 285 (1940). 
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defendant as a matter of law would be largely limited to cases where 
the negligence of both parties was of the same kind and character. 
This practice has not, however, been followed. The first case where 
such a ruling was made was not of this nature.§ Later cases illus- 
trate that the generalization mentioned is not of particular help as 
a guide to the administration of the law. 


In Fronczek v. Sink® the jury found D negligent with respect to 
speed, lookout and control. P was found negligent with respect to 
yielding the right of way and lookout. The negligence was appor- 
tioned at 25 per cent on the part of P and 75 per cent on the part 
of D. D urged, on appeal, that under Hustad v. Evetts!® P was at 
least as negligent as D as a matter of law. In that case the jury had 
found P negligent in alighting from his truck, found D negligent in 
respect to speed, lookout and management, and apportioned the neg- 
ligence at 25 per cent to P and 75 per cent to D. The Supreme Court 
tkere ruled on appeal that P was at least as negligent as D. In 
holding that the precedent established by the Hustad decision does 
not control the instant case the court emphasized that no rule of 
thumb can be laid down with respect to this issue. In the course of 
its discussion the court said: 


A plaintiff may be guilty of exceeding the speed limit traveling 
at twenty-five miles an hour. In the same case the defendant may 
be guilty of exceeding the speed limit and he may be traveling 
sixty miles an hour upon a city street. Because they are both 
found negligent in the same respect, can it be said that the neg- 
ligence of the plaintiff equals that of the defendant? While plain- 
tiff in the assumed case was negligent because he was exceeding 
the speed limit, his speed may have had very little causal effect 
and the injuries sustained by the plaintiff may be due almost en- 
tirely to the excessive speed of the defendant. 


We have noted earlier that rulings that the plaintiff is at least as 
negligent as the defendant as a matter of law are not limited to cases 
where the negligence is of the same kind. It is equally clear from the 
quotation above that the fact that the negligence is of the same 
kind is not necessarily controlling. Both of these points were men- 





® Zenner v. Chicago, St.P., M. & O.R., 219 Wis. 124, 262 N.W. 581 (1935). 
*235 Wis. 398, 291 N.W. 850, 293 N.W. 153 (1940). 
” 230 Wis. 292, 282 N.W. 595 (1939). 
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tioned by the court in cases reviewed a year ago.’! It seems safe 
to assume that they are now settled law.” 

In Schulz v. General Casualty Company" the court dealt with 
a rule that is of interest although it has not played an important role 
in the administration of our present comparative negligence statute. 
The rule is stated only by way of dictum, the court holding that in 
any event a new trial must be ordered on other grounds. The jury 
had apportioned the negligence at 90 per cent on the part of D and 
10 per cent on the part of P. The court, after examining the record 
with reference to the negligence of the parties, stated that it might be 
held that this finding is improper, and a new trial ordered on the 
question of comparative negligence. In other words, although the 
jury has been properly instructed and the court is not in a position to 
rule as a matter of law that P is at least as negligent as D, the court 
is convinced that the jury’s findings on the degrees of negligence of 
the respective parties should not stand. Such a rule is fully supported 
by precedents under other comparative negligence statutes and would 
undoubtedly have been an important factor in the administration of 
our statute if that statute did not have the 50 per cent rule. The lat- 
ter has completely overshadowed it. In most cases where the jury 
has been properly instructed, it is likely that the court will be ready 
to find the plaintiff at least as negligent as the defendant as a matter 
ot law if it is convinced that the jury’s findings in that respect should 
be interfered with in any way. 


3. Proximate or Legal Cause 


It has been noted before in this Law Review that we have de- 
veloped two lines of authorities in Wisconsin which are funda- 
mentally inconsistent in their administration of rules of proximate 
cause.!* In 1938 in Butts v. Ward’ there were indications that the 





™ See Heywood, Work of Wisconsin Supreme Court: Torts, 1940 Wis. L. Rev. 
100, 104. 

“For other decisions ruling plaintiff at least as negligent as the defendant as a 
matter of law, see Lurie v. Nickel, 233 Wis. 420, 289 N.W. 686 (1940) ; Driessen v. 
Moder, 233 Wis. 416, 289 N.W. 689 (1940). 

** 233 Wis. 118, 288 N.W. 803 (1939). 

“For cases supporting a broad liability, see Murray v. Yellow Cab Co., 
186 Wis. 314, 192 N.W. 1021 (1923); Kiviniemi v. American Mut. L. Ins. Co. of 
Boston, 201 Wis. 619, 231 N.W. 252 (1930); Felix v. Soderberg, 207 Wis. 76, 
240 N.W. 836 (1932). See also the opinion in Osborne v. Montgomery, 203 Wis. 
223, 234 N.W. 372 (1931). 

For cases favoring a narrow responsibility, see Brager v. Milwaukee E.R. 
& L. Co., 220 Wis. 65, 264 N.W. 733 (1936); Byerly v. Thorpe, 221 Wis. 28, 265 
N.W. 76 (1936); Swinkels v. Wisconsin Michigan Power Company, 221 Wis. 
280, 267 N.W. 1 (1936). 

227 Wis. 387, 279 N.W. 6 (1938). 
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precedents supporting strict limitations on liability were losing their 
influence. Several were expressly overruled or explained on other 
grounds. In speaking of the conflicting precedents the court said: 


The cases last stated may afford comfort if not aid to counsel 
in his attempt to shield his clients from the results of their negli- 
gence by having Ward’s conduct treated as supervening negligence 
rendering their negligence remote as distinguished from prox- 
imate, but to give to those cases or to general statements contained 
in their opinions the effect contended for would be to render 
nugatory, in most if not all situations, the statutory provision 
against leaving vehicles in the traveled lane of roads without the 
designated safeguards, and to disregard the implied statutory 
declaration that injury to others is reasonably to be anticipated 
from so leaving them. 


In Wilmet v. Chicago & North Western Railway Company" 
counsel for the plaintiffs placed great emphasis on the Butts case. 
The Wilmet case involved a railroad crossing accident. The driver 
of the car traveling on a street parallel with the tracks turned right 
on a sweeping curve and approached the tracks. In doing this he 
failed to stop at the arterial sign at the intersection and did not 
notice the wigwag signal at the crossing which was operating al- 
though no bell was being rung. The driver and two passengers 
were killed. The jury found that the railway company (D) was 
negligent in operating the train at a speed in excess of the statutory 
limit of twenty miles per hour and that this negligence was a natural 
and probable cause of the collision. The passengers were found free 
from negligence and the driver 30 per cent negligent in comparison 
with 70 per cent negligence on the part of D. On motion after judg- 
ment the trial court ruled that the driver’s negligence was the sole 
proximate cause of the accident. This ruling was sustained by the 
Supreme Court. 

In eliminating the importance of D’s excessive speed the court 
states that it is unable to distinguish the instant case upon its facts 
from Brager v. Milwaukee Electric Railway & Light Company." 
It should be noted, however, that here the court held excessive speed 
was immaterial in fact. It was convinced that the collision would 
have occurred whether the train was traveling at the legal rate of 
twenty miles an hour or at forty or fifty miles per hour as some of 
the testimony indicated. The opinion in the Brager case was not en- 
tirely clear, but appeared to be based on the theory that this was a 








% 233 Wis. 335, 289 N.W. 815 (1940). 
7220 Wis. 65, 264 N.W. 733 (1936). 
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risk not covered under rules of legal cause irespective of whether 
the excessive speed was a cause in fact of the accident. As I have 
indicated before, the Brager case, if that is a proper interpretation 
of it, seems clearly unsound.’* Possibly the Wilmet case, although 
citing the Brager case with approval, may be treated as limiting the 
rule to situations where the excessive speed is not in fact a cause 
of the injury. Such an interpretation will undoubtedly leave us with 
a sound rule. A second problem of importance is the application of 
that rule to the facts of individual cases. Is the court justified in 
concluding in the Wilmet case that the jury was not entitled to find 
causal connection in fact? Such a conclusion necessarily assumes that 
the automobile is traveling at an exact rate of speed. Otherwise 
the train might have been stopped after discovering that said auto- 
mobile was about to cross the track. The fireman and head brake- 
man testified that they saw the car at about a hundred feet before 
it reached the intersection. It must also be assumed that they would 
not have realized sooner that the car was going to turn and cross the 
tracks had the train been going slower. The additional assumption 
must be made that not only would reduced speed fail to avoid the 
collision but that it also would not prevent serious damage. What 
does the plaintiff have to prove to justify a finding of causal relation 
in fact? In many instances it is quite possible that injuries sustained 
might have occurred in the absence of the defendant’s negligence. 
There is no chance to repeat the incident. A person slips on steps 
that are poorly lighted. It is unknown what would have happened 
if proper lights had been provided. Is that sufficient reason for ruling 
as a matter of law that D is free from liability? If cause in fact is 
administered as it is in the Wilmet case, it will produce substantially 
the same results as the Brager case. Under it excessive speed in the 
operation of trains will rarely be of importance in civil actions ex- 
cept where a motorist sees the train and is misled when he assumes 
that it is traveling at a reasonable rate of speed. 

The jury also found D negligent in permitting trees and brush to 
grow upon its right of way in violation of a statute and that this 
was a natural and probable cause of the collision. The court con- 
cluded that the statute was designed solely for the protection of 
travelers of a highway intersecting a track; that it therefore did not 
apply to the occupants of the car until they made the turn; thgt 
then they had an unobstructed view of the track for a distance of 





** Campbell, Negligence (1936) 12 Wis. L. Rev. 56, 60; Campbell, Duty, Fault 
and Legal Cause, 1938 Wis. L. Rev. 402, 422. 
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1025 feet; that the failure to clear the brush had no causal relation 
to the accident; that the occupants of the car not being within the 
class protected by the statute, the violation of it cannot be assigned 
as a ground of negligence. It is obvious that this opinion presents a 
rather strange mixture of ideas of negligence in breach of a statute 
and causal relation. Naturally the presence of the brush has no 
practical importance unless the track is ultimately crossed. But is the 
statute entirely inoperative while the traveler is on a parallel road 
when the track is reached shortly after the turn? Is this issue taken 
from the jury here because the statute is not a safety measure while 
the occupants of the car are traveling on the parallel road or be- 
cause it is felt that its breach was not a cause in fact of the col- 
lision? The court’s opinion seems to involve both of these proposi- 
tions. When they are treated separately, one wonders if the former 
is a correct construction of the statute and if the latter is a proper 
application of rules of causation to the facts of the instant case. 

In Umlauft v. Chicago, M., St. P. & P. Ry. Co.’® a motorist im- 
mediately applied his brakes when he saw a train approaching. He 
skidded for a distance of twenty-five feet and collided with the side 
of one of the cars. The train was traveling at an improper rate of 
speed. The court held that the record did not warrant a finding that 
the speed was a proximate cause of the collision. 

In Seibel v. Leach™ the court was required to decide the liability 
of a vendor of liquor for certain acts of an intoxicated vendee. P 
was injured by the vendee’s handling of his automobile in an im- 
proper fashion due to intoxication. The case was disposed of on the 
settled common law doctrine that the vendor of liquor is not guilty of 
a wrong in selling it to an able-bodied man. This result is commonly 
expressed in terms of proximate cause. It was said that the court 
could not create new rules for conditions already regulated. If any 
change is to be made, it must be by legislative action. The court does, 
however, recognize the varying problems presented in applying old 
rules to newly created conditions. Wisconsin has a limited civil 
damage statute.”4 The legislature has also prohibited the sale of in- 
toxicating liquor to minors or to any person intoxicated or border- 
ing on the state of intoxication. The court held that P was not pro- 





* 233 Wis. 391, 289 N.W. 623 (1940). 
* 233 Wis. 66, 288 N.W. 774 (1939). 
™See Wis. Stat. (1939) § 176.35. 
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tected by these statutes.?? This problem will be discussed at length 
by a member of the student board in a later issue of this Review. 

It may be urged that apart from statute the vendor should 
be held responsible, if found negligent, under the theories expressed 
by the court itself in its opinion. The particular precedents men- 
tioned which were developed in the horse and buggy days are not 
controlling today. It is well settled negligence law that one who 
acts must do so with reasonable care. The grave danger connected 
with the operation of automobiles by drunken drivers under modern 
traffic conditions is a matter of common knowledge. The vital point 
ot inquiry would seem to be whether the vendor knew or ought 
to have known that the vendee would drive on the public highways 
in an intoxicated condition. If he has such actual or constructive 
knowledge, it would seem that we have strong, if not conclusive, 
evidence of negligence. It would require a gross distortion of public 
policy to limit this liability by the proximate cause doctrine. The 
statute mentioned above is clearly proof of this point if any proof is 
needed. The situation presents a conflict between specific rules de- 
veloped under entirely different conditions from those existing today 
and well settled principles of law. It is clear that the latter should 
control. It should not be necessary to wait for legislation to meet the 
problem. Where a plaintiff alleges and proves that the vendor knew or 
ought to have known that the vendee was about to drive an automobile 
on the highways in an intoxicated condition, recovery should be al- 
lowed. The case is in many respects similar to that of one who loans 
his car to a drunken driver. In that case the law permits recovery.”* 

In Central Wisconsin Trust Co. v. Chicago & North Western 
Railway Co.,** T, a freight conductor, was bringing in his train. He 
was directed by the yardmaster to put his cars on track 17, which 
the yardmaster believed was clear. T gave the necessary signals to 
his brakeman and the latter transmitted them to the engineer who 
acted thereon. A short time later while the brakeman was looking 
to T for any additional signals that might be given, T suddenly dis- 
appeared. As no reason was apparent for this action, the brakeman 
gave a stop signal. The train was stopped, but at this moment it 
came in contact with another car which was either on track 17 or 
standing on track 18 in such a manner as to obstruct track 17. T was 
found dead near the switch points for track 17. His leg had been 





™See id. § 176.30 (1). 
>See Hopkins v. Droppers, 184 Wis. 400, 408, 198 N.W. 738, 741 (1924). 
232 Wis. 536, 287 N.W. 699 (1939). 
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amputated by the accident. It does not appear what T saw or heard 
that caused him to run toward the lead switch or how he got in the 
path of the train. His injuries occurred before the impact. The ac- 
tion was based on D railway company’s negligence in placing an ob- 
struction on the track which T was told to use. The trial court 
directed a verdict for D on the ground that T’s own conduct was 
the sole cause of his death. The Supreme Court held that the test 
decisive of the case was whether T’s conduct was “a normal response 
to the stimulus of a dangerous situation created by some prior 
negligent conduct on the part of the defendant.” The test was held 
not dependent upon whether T was acting in the performance of 
his duty when injured, but the court then concluded that the evi- 
dence did not support a finding for T under the rules stated. Typical 
of its reasoning is the statement that”® 


Although, as a matter of mere conjecture, it may be that for 
some reason he believed it necessary and therefore attempted 
to cross the track to throw the switch so as to have the train con- 
tinue on the lead track, it may likewise be conjectured, on the 
other hand, that he attempted to step aboard, the first or second 
car at the west end of the train to ride, instead of walking, to 
track No. 17, or that, while running for that purpose or some 
other reason, he stumbled, or suddenly suffered some vital at- 
tack, which caused him to fall in front of, or under a car. 


A dissenting opinion was written by Justice Fowler.*® He agrees 
with the substantive law rule stated by the majority, but points out 
that the only reasonable explanation of T’s acts is that he noticed the 
intruding box car and ran to turn the switch to keep the train on the 
lead track. As the dissenting opinion states,?* 


Many a man has been hanged on a verdict by a jury based on 
inference no more reasonably drawn from the evidence. 


In 1936 in Swinkels v. Wisconsin Michigan Power Company® 
the Supreme Court held that where D’s bus was a few feet over the 
center line as P approached and P in attempting to pass drove into 
the ditch, D’s negligence as a matter of law was not a proximate 
cause of the accident. In Hunter v. Sirianni Candy Company® the 
court again approved the rule stated in the Swinkels case, but held 





232 Wis. 536, 544, 287 N.W. 699, 702 (1939). 
* Justice Nelson concurred in this dissent. 

77232 Wis. 536, 545, 287 N.W. 699, 702 (1939). 
7° 221 Wis. 280, 267 N.W. 1 (1936). 

* 233 Wis. 130, 288 N.W. 766 (1939). 
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that it did not apply to the instant case if the car in front suddenly 
veered to the left without warning as the driver behind was in the 
act of passing. I have explained my views on the Swinkels case in 
earlier articles in this review.*° They do not agree with those ex- 
pressed by the court. Naturally a refusal to extend the rule of the 
case is approved. 

In Kitter v. Lenard*! D’s truck was disabled when hit by a 
car driven by Y. A crowd gathered. Later X approached at a speed 
of 25 to 30 miles per hour. The speed limit at this point was 15 
miles per hour. The streets were wet and slippery. In order to avoid 
the crowd X applied his brakes. His car skidded and ultimately 
tipped over, injurying P. The jury found X not negligent and D 
negligent in leaving his truck at this point for an undue length of 
time. The Supreme Court ruled that as a matter of law X was 
negligent as to speed. It appeared that D’s truck did not invade the 
side of the road X was driving on, at least not to any appreciable ex- 
tent. The court concluded that X’s negligent speed was a new inde- 
pendent cause for which D was not responsible and held D free from 
liability. 

Huebner v. Fischer** does not seem to present a serious problem. 
P, a guest in D’s automobile, was thrown from the car when she 
opened the door to release her coat which was caught therein. P 
acted without any warning to D. D was found negligent below on 
the ground of excessive speed. The Supreme Court ruled that this 
was not causal negligence on D’s part. Here it seems clear that the 
hazard which caused the damage was entirely foreign to the risk 
involved in driving a closed automobile at an excessive rate of 
speed.38 


4. Duties of Persons in Certain Relations 


(a) Host-guest cases —Schubring v. Weggen** involved an auto- 
bile host (H) and his guest (G) who were both intoxicated. Judg- 
ment was entered below dismissing the complaint. On appeal several 
interesting contentions were raised with reference to the doctrine of 
assumption of risk. 





*® Campbell, Negligence (1936) 12 Wis. L. Rev. 56, 60; Campbell, Duty, 
Fault and Legal Cause, 1938 Wis. L. Rev. 402, 424. 
™ 235 Wis. 411, 291 N.W. 814 (1940). 
232 Wis. 600, 288 N.W. 254 (1939). 
* D was also found negligent in certain other respects, but these clearly were 
causes in fact of P’s injuries. 
234 Wis. 517, 291 N.W. 788 (1940). 
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G relied on gross negligence and contended that assumption of 
risk was not a defense in that situation. Gross negligence has been 
uniformly defined in Wisconsin as in the nature of a constructive 
intentional tort®* rather than one based on a high degree of negli- 
gence. According to the Restatement of Torts®* an action for reck- 
lessness (comparable to gross negligence in this state) is barred by 
contributory recklessness. A majority of courts, where the issue has 
been raised, seem to support that proposition. Our gross negligence 
doctrine has not been altered by the comparative negligence statute, 
and the instant case might have been decided under these precedents. 
However, the case was disposed of solely on the assumption of risk 
defense. This is the first case to specifically present in Wisconsin 
the question whether that doctrine applies where the host is guilty 
of gross negligence. The foundation of the doctrine would neces- 
sarily imply that it does and the court so held. The more aggravated 
the negligence of the host the more certain that the guest was aware 
of it and consented to it if he failed to object. It seems clear that if a 
sober man voluntarily rides with one who is obviously drunk he is 
barred from recovery for the consequences of drunkenness under 
the rules that have developed in this state. But a second problem 
was involved in the instant case due to the fact that G was also in- 
toxicated. Our assumption of risk doctrine has been commonly stated 
in terms of actual knowledge and appreciation of the hazard by the 
guest. Counsel for G naturally contended that if his client was “dead 
drunk” when he entered the automobile he could not have appreci- 
ated the risk. I have frequently suggested that the test in practical 
operation is not the unadulterated subjective one that it sounds. The 
court decided that G’s condition did not prevent the application of 
the assumption of risk doctrine. In making this decision the court 
draws on the analogy in contributory negligence where it is commonly 
held that voluntary intoxication does not exempt one from his obli- 
gation to act with reasonable prudence. However, as our assumption 
of risk rule is a consent doctrine rather than a fault doctrine, it 
seems that an analogy in the field of consent to intentional torts more 
nearly fits the situation. There if the actor is sober and aware of the 
intoxication of the other party, the latter’s consent is ineffective.** 
I+ is not clear what the rule is where both parties are intoxicated. 
Suppose in the instant case the driver had been sober and had driven 





**See Campbell, Wisconsin’s Comparative Negligence Law (1932) 7 Wis. L. 
Rev. 222, 234, n. 66. 

* Restatement of Torts, § 503 (2). 

See McCue v. Klein, 60 Tex. 168 (1883); Restatement of Torts, § 59. 
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in a negligent or grossly negligent manner. Would G be barred from 
recovery on the ground that if he had been sober he would have 
realized the danger and objected? Until the matter has been given 
further consideration the decision in Schubring v. Weggen should 
be limited to the facts of the case. As the court aptly says in its 
opinion,** 

It is plain common sense that one who has voluntarily become so 

intoxicated as to be bereft of his faculties ought not to be held 

exempt from the doctrine of assumption of risk when he volun- 

tarily enters and remains in an automobile driven by a drunken 

driver. 
G also contended that the doctrine is inapplicable because one cannot 
consent to a criminal act under the decisions in Shay v. Thompson*®® 
and Miller v. Bayer.*® It should be noted that the rule of said cases 
has been severely criticized and is not followed in a number of 
jurisdictions or in the Restatement of Torts.*! The Shay and Miller 
cases were decided over forty years ago. But the court tacitly ap- 
proves them in the instant case by ruling that their application is 
limited to situations where there is actual intent to harm, with a few 
possible exceptions. They are not controlling in cases where gross 
negligence is involved. 

The result in Raddant v. Labutzke* is a peculiar one and hard 
to explain on well settled principles of Wisconsin law. The jury 
found the host (H) negligent as to speed, control and lookout. It 
also found that the guest (G) assumed the risk of H’s negligence 
in each respect mentioned above. The trial court changed each of 
the answers on the assumption of risk questions from “yes” to “no.” 
The Supreme Court ruled that the trial judge was correct in chang- 
ing the answers as to the assumption of risk of H’s negligence as 
to control and lookout because there was neither time nor occasion 
to object to such acts. However, it was decided that the evidence 
supported the finding of the jury that G assumed the risk as to speed. 
The court then held without additional explanation that H should 
have had judgment on the verdict in view of G’s assumption of risk. 
Apparently this conclusion must be explained on one of two grounds. 
It may be that the negligence as to control and lookout was so re- 
lated and intermixed with that as to speed that assumption of risk 





234 Wis. 517, 521, 291 N.W. 788, 790 (1940). 
*59 Wis. 540, 18 N.W. 473 (1884). 

“94 Wis. 123, 68 N.W. 869 (1896). 

“See § 60. 

233 Wis. 381, 289 N.W. 659 (1940). 
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as to the latter necessarily included the former. The indication in 
Krause v. Hall** that speed, lookout and other acts of negligence are 
completely separate and distinct has not been followed in later cases. 
But in instances where the court has found that assumption of one 
risk includes certain other risks, the way in which the acts were re- 
lated and mingled was carefully explained.** The point is not even 
mentioned in the Raddant case. On the contrary, the approval of the 
trial court’s action with respect to the findings of assumption of risk 
of lookout and control would seem to indicate that the Supreme Court 
did not have this feature in mind. 

The only other explanation seems utterly untenable. It is that the 
assumption of risk in one respect bars G’s relief irrespective of the 
number of acts of negligence committed by H. Of course, contribu- 
tory negligence in one respect completely barred an action based on 
negligence prior to the enactment of the comparative negligence law. 
But the contributory negligence rule is founded on the fault of the 
plaintiff. Assumption of risk is based on consent and it seems clear 
that unless such consent can be found as to each risk otherwise ac- 
tionable, the action is not barred. This has been the uniform interpre- 
tation of our assumption of risk doctrine in cases where the point 
has been considered. Several cases in the period under review here 
clearly imply that it is the rule today.*® This leaves us without a 
satisfactory explanation of the decision in Raddant v. Labutzke, but 
that seems much better than to construe the case to establish a rule 
that is unsound. 

In Taugher v. Hardware Mutual Casualty Company*® H was 
driving rather fast on slippery streets. G asked H to slow down and 
get out of the rut created by a street car track. H did not act im- 
mediately, but when she did she lost control of the car and hit a 
bridge. The circuit court ruled that G’s conduct immediately prior to 
the accident constituted contributory negligence and should be com- 
pared with that of H. As the Supreme Court points out in revers- 
ing the circuit court, this conclusion would put the guest “in the in- 
tolerable dilemma of having to assume the risk if he does not protest 
and being guilty of contributory negligence if he does so.”’*? 





#195 Wis. 565, 217 N.W. 290 (1928). 

“See Young v. Nunn, Bush & Weldon Shoe Co., 212 Wis. 403, 249 N.W. 
278 (1933). 

“See Pecor v. Home Indemnity Co., 234 Wis. 407, 291 N.W. 313 (1940); 
Maurer v. Fesing, 233 Wis. 565, 290 N.W. 191 (1940). 
“ 235 Wis. 55, 292 N.W. 277 (1940). 
“Id. at 58, 292 N.W. at 278. 
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It is clear under our decisions that two sets of principles operate 
to limit the claims of a guest against his host in Wisconsin. One 
places certain limitations on the duty of the host to the guest inde- 
pendent of specific consent by the guest. The other is based squarely 
upon the consent of the guest. Both are frequently referred to as 
assumption of risk. A number of cases decided during the period 
under consideration, in addition to those discussed above, have raised 
one or both of these problems, but as these decisions are largely con- 
cerned with questions of fact and do not represent any fundamental 
development in the law on the subject, they will be disposed of briefly. 

In Helgestad v. North*® the majority decided that the evidence 
sustained the jury’s findings that the guest did not assume the risk. 
Justice Fowler dissented on the ground that although the guest did 
not have time to consent to the particular speed at the moment, which 
was the only point left to the jury, he did consent to the general 
speed on the trip. 

The facts in Pecor v. Home Indemnity Company* were held to 
support the finding below that the guest did not assume the risk. The 
host’s negligent acts were so momentary that the guest had no 
cliance to protest, and the evidence sustained the conclusion that the 
accident happened not because of lack of skill, experience or judg- 
ment on the part of the host but by reason of his failure to con- 
scientiously exercise such skill, judgment and experience as he had. 

In Elkey v. Elkey®® the guest had neither knowledge that her 
host was maintaining a negligent lookout nor time to warn him if 
she had possessed such knowledge. It is clear that she did not con- 
sent to this risk. 


In School v. Milwaukee Automobile Insurance Company™ the 
driver of another car approached H from the opposite direction on 
H’s side of the road. When the former gave no indication of re- 
turning to his proper side of the road, H finally turned to the left. 
The Supreme Court indicated that it was doubtful if a finding of 
negligence on the part of H could be supported by the record. The 
court disposed of the action by the guest without deciding that point 
on the ground that it was clear H conscientiously exercised such skill 
and judgment as he had. 





233 Wis. 349, 289 N.W. 822 (1940). 
“© 234 Wis. 407, 291 N.W. 313 (1940). 
234 Wis. 149, 290 N.W. 627 (1940). 
" 234 Wis. 332, 291 N.W. 311 (1940). 
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In Struck v. Vetter’? the host attempted to pass another car. 
The car had veered to some extent to the left. H turned further to 
the left and ultimately struck a cement post. H was an inexperienced 
driver, having driven only about 800 miles. He had not in his 
driving experience encountered a situation comparable to the one 
involved here. It was held that H had honestly and conscientiously 
exercised such skill and judgment as he possessed. It was further 
held that if negligent speed by H was a contributory factor the 
evidence supported the jury’s finding that G acquiesced in this. 

In Rudolph v. Ketter®® H was traveling somewhat to the left of 
the center of the highway. He suddenly turned to the right and im- 
mediately went into the ditch. The only apparent explanation of H’s 
act is that the head lights of a car were approaching and H was 
probably trying to get back on his right side of the road. The evi- 
dence did not show that H was an inexperienced driver. In decid- 
ing that G was not barred from recovery the court rested its ruling 
on the statement in Harter v. Dickman** that 


A rule which compels a guest to accept the driver-host with such 
skill as he possesses and with such infirmity of judgment as he 
has, seems eminently fair. The established rule as to assumption 
of risk by a guest should not be extended to situations where a 
host is inattentive and careless in making observations, to situ- 
ations where his faulty judgment is based upon faulty premises 
proceeding from careless observation, or to hasty judgments 
resulting from careless observation. 


It will be noted that these cases, although disposing of the liti- 
gation before the court at the moment, do not help materially in clari- 
fying the court’s position on the principles limiting the responsibility 
of a host to his guest. 

(b) Infant trespassers—The question of the age limits of those 
protected by the attractive nuisance doctrine was raised expressly for 
the first time in this state®> in Schulte v. Willow River Power Com- 
pany.®* The case involved a sixteen year old boy. The court concluded 
that the doctrine does not apply to persons of ordinary intelligence of 
that age. The opinion does not expressly state whether the court ap- 
proves the view of a number of jurisdictions limiting its application to 





52 233 Wis. 540, 290 N.W. 131 (1940). 
53 233 Wis. 329, 289 N.W. 674 (1940). 
%209 Wis. 283, 288, 245 N.W. 157, 158 (1932). 
“But cf. Vannatta v. Lancaster Light & Power Co., 164 Wis. 344, 159 N.W. 
940 (1916). 
% 234 Wis. 188, 290 N.W. 629 (1940). 
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those fourteen years of age or under. Its emphasis on the fact that 
the doctrine has been used primarily in cases involving children of ten 
or under and its general language seem to indicate that it may adopt 
the fourteen year old maximum when called upon to deal with the 
case of a fifteen year old. 


5. Imputed Negligence 


The Wisconsin Supreme Court has consistently refused to adopt 
the “family car doctrine.” It holds that liability of the owner must 
be determined by the application of stricter rules of agency law. In 
Burant v. Studzinski*™ the strongest case presented against the owner 
of the car was that his wife, his daughter and another member of his 
family were being taken to church by the son in the father’s truck 
when the accident occurred and that the father knew that they were 
going and made no objection. The court held that a father is not lia- 
ble for the negligent acts of his minor children in driving his car 
“unless he requested or expressed a desire that the trip be taken and™® 
obtained some benefit or advantage from it.” This is not the place 
to survey fully the decisions of the Wisconsin Supreme Court de- 
fining agency in the use of the family car. It should be noted, how- 
ever, that although the court states the rule quoted above as the 
settled law of Wisconsin it may well be that the decision here actu- 
ally has limited the rule of agency applied in the earlier cases. For 
example, the cases of Crossett v. Goelzer™® and Zeidler v. Goelzer,® 
cited as authority in the Burant case, involved the use of the car by a 
son on a skating trip. He took his sister with him. The trip was sug- 
gested by the son, not by the father. It was said that if the father 
had directed or requested the journey for the purpose of giving 
entertainment to his daughter, he would clearly be liable. This seems 
to be the rule of the Burant case, but in the Goelzer cases the court 
also held that in view of all the surrounding facts and circumstances 
an implied request by the father might be found. Thus, although 
the son had actually requested the use of the car, the case might be 
treated as though the father had made the request. The final decision 
was that a verdict against the father should be upheld on this ground. 
The facts of the Burant case are not presented in detail in the opinion, 
and it may be that they are distinguishable from those of the 





234 Wis. 385, 291 N.W. 390 (1940). 
* Italics supplied. 
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Goelzer cases although that seems doubtful. But in any event the 
tailure to consider that point in the Burant case and the positive 
statement of the rule there indicate that the court may actually be 
overruling the principle which was applied in 1922 and 1926 in the 
Goelzer cases. It may be suggested that Zurn v. Whatley®™ had 
already settled this point. The language in that case is admittedly 
similar to that used in the instant case. But the facts are entirely 
different. The only member of the family in the car in Zurn v. 
Whatley was the son. 

In Sevey v. Jones** X, while operating a car owned by D, negli- 
gently injured P. It appeared that D and X were keeping company 
with one another. D testified that X proposed the trip and selected 
the roads. The case was tried by the court without a jury. It was 
found by the trial judge that X was operating D’s car as D’s agent 
at the time of the accident. The Supreme Court held that the evi- 
dence sustained the finding of agency. This decision is entirely con- 
sistent with the trend which has been reflected in the decisions of the 
Supreme Court in the past few years.®* The court relies extensively 
on the Restatement of Agency in presenting its position. The opin- 
ion also deals at some length with the presumption that one driving 
a car, if not the owner, is the agent of the owner. The court has 
apparently committed itself to the view that this presumption is not 
evidence but purely a rule requiring the defendant to come for- 
ward with the proof.** It is not clear what place the court’s dis- 
cussion of this presumption has in the instant case. 


6. Contribution 


Palmer v. Autoist Mutual Insurance Company® is an application 
of the well settled rule that the right of contribution is limited to 
cases of common liability. D defended a contribution action on 
the ground of failure to comply with the statute requiring that 
notice of personal injury be given in a specified manner within two 
years. P claimed that this statute does not apply to the right of 
contribution. The court agreed with P’s contention, but held that 





™ 213 Wis. 365, 251 N.W. 435 (1933). 

235 Wis. 109, 292 N.W. 436 (1940). 

®See Archer v. Chicago, M., St. P. & P. R., 215 Wis. 509, 255 N.W. 67 
(1934); Schmidt v. Leary, 213 Wis. 587, 252 N.W. 151 (1934); Emmerich v. 
Bigsby, 231 Wis. 473, 286 N.W. 51 (1939). 

“Zurn v. Whatley, 213 Wis. 365, 251 N.W. 435 (1933); Philip v. Schlager, 
214 Wis. 370, 253 N.W. 394 (1934); Hahn v. Smith, 215 Wis. 277, 254 N.W. 750 
(1934). 
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it was immaterial because the failure to give the notice destroyed the 
claim of the injured party against D. Hence P and D were not sub- 
ject to a common liability and P’s claim for contribution failed. 


B. Sare PLace Statute 


Prehn v. C. Niss & Sons, Inc.® is undoubtedly the most im- 
portant decision rendered during the past year under the safe place 
statute. The actual controversy was disposed of without great diffi- 
culty on the ground that irrespective of the duty of the defendant 
under the statute to the frequenter, plaintiff in the case, there was no 
evidence of a breach of duty. However, the court did not stop at 
this point, but analyzed the nature of the duty of the defendant 
in the case. It is settled law that the obligation of the owner of a 
public building under the statute is limited to structural defects. On 
the other hand, the statutory duty of those maintaining a place of 
employment includes non-structural defects. The Prehn case deals 
with the question whether one who is the owner of a public building, 
but who is also maintaining it as a place of employment, is liable to 
a frequenter for structural defects only, as an owner, or sustains the 
larger liability of an employer. The court said that the defendant 
in this situation is under the broader liability including both struc- 
tural and non-structural defects. 

Cases in which municipal liability was predicated upon the safe 
place statute are taken up in the survey of the work of the court 
in the field of municipal corporations,®* and are therefore omitted 
from this discussion. The remaining decisions involve the application 
of the standard of care established by the statute to the facts and 
circumstances of individual cases. The standard stated in the statute 
sounds somewhat more stringent than that of the common law and the 
Supreme Court has often said that such is the case. However, it is 
doubtful if the difference in words influences juries materially. It 
is likewise difficult to determine if it seriously affects the court in 
deciding whether the evidence is sufficient to carry the question to 
the jury. For example, in Tiemann v. May® there is language in- 
dicating that the court upholds the jury’s decision against the de- 
fendant largely upon the stringent duty established by the statute. 





“For a consideration of problems raised in the interpretation of the safe 
place statute, sce Reuss, Thirty Years of the Safe Place Statute, 1940 Wis. L. Rev. 
335; Note, 1939 Wis. L. Rev. 314. 
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The statement was made primarily in answer to the defendant’s claim 
that where a farmer purchases on the open market equipment com- 
monly used he has as a matter of law discharged his duty. We know, 
however, that it is now generally settled in administering negligence 
that compliance with custom is not necessarily conclusive." 


C. MIscELLANEOUS TorRTS 


The court considered a malicious prosecution action™ and two 
fraud and deceit actions.’ Although a number of problems were 
litigated in these cases, the results are not of importance in tracing 
the developments of the law. They involve the application of well 
settled Wisconsin law to the facts of individual cases. 

In Crist v. Kiltz™ the statute imposing liability for selling liquor 
to a posted person was construed to be limited to cases where the 
posted person to whom the liquor is sold is known to be in that class. 


XV. 
TRUSTS AND DECEDENTS’ ESTATES 
Howarp L. Hatt 


More than half the cases decided in this field dealt with the con- 
struction of written instruments. That is a much larger proportion 
than has occurred in recent years, and should emphatically illustrate 
the necessity for using greater care in drafting wills and trusts. In 
most instances clarity, through more painstaking draftsmanship, 
would have saved to beneficiaries much of the estates spent in litiga- 
tion. The opinion in the one long case dealing with the administration 
of a trust displays the steadily increasing use of the Restatement of 
the Law by the bar and the courts. 


A. CoNSTRUCTION OF WILLS 


Taking per stirpes or per capita.—The problem in Will of Asby* 
is stated by the court to be one of first impression in Wisconsin. 
Testatrix disposed of her residuary estate as follows: “I give, de- 
vise and bequeath, share and share alike, to Arthur Wilkins and the 





On the sufficiency of evidence to show a breach of duty under the statute, 
see also Dahl v. Charles A. Krause Milling Co., 234 Wis. 231, 289 N.W. 626 (1940) ; 
Burling v. Schroeder Hotel Co., 235 Wis. 403, 291 N.W. 810 (1940). 

' ™ Lechner v. Ebenreiter, 235 Wis. 244, 292 N.W. 913 (1940). 
™ Hilgendorf v. Schuman, 232 Wis. 625, 288 N.W. 184 (1939). 
™ 232 Wis. 567, 288 N.W. 175 (1939). 
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grandchildren of William Asby, my late husband, surviving me at 
the time of my decease.” It appeared that testatrix had been the 
second wife of William Asby, that no children were born of that 
marriage, and that Arthur Wilkins was a nephew of testatrix. The 
county court concluded that it was the intention of testatrix to give 
one half of her residuary estate to Arthur Wiikins and one half to 
the surviving grandchildren of William Asby as a class. This was 
reversed by the Supreme Court which held that Arthur Wilkins and 
all of the grandchildren surviving testatrix should share equally in 
her residuary estate. For the guidance of the county court in fixing 
costs and attorney’s fees, the opinion? states that it is proper for the 
executor in good faith to present to the courts his views as to the 
facts and the law to the end that the true intentions of the testatrix 
may be found and given effect. 

Life estate or fee—In Estate of Holmes* testator had devised 
his residuary estate to his wife for life, “to use and spend so much 
of the principal thereof as she shall see fit,” and had given her “full 
and complete authority to hold, manage, use and dispose of my en- 
tire estate.” Any part of the estate remaining “unexpended” at her 
death was to go to a trust company in trust for a cousin. The court 
held that this did not empower the wife to give away part of the 
residuary estate without consideration. Section 232.08 relating to 
changing a life estate accompanied by an absolute power of disposition 
into a fee, was held not to apply. The construction of the will is a 
thing apart from the operation of the statute. The court devotes con- 
siderable space to distinguishing Will of Zweifel,* and concludes: 
“Unless it be so construed we consider the Zweifel Case was wrongly 
decided.”® 

Presumption legacy to pay debt.—Estate of Steinkraus® is an ap- 
plication of the following presumption: “It is a general rule that a 
legacy to a creditor equal to or greater than the amount of the debt 
will be presumed to have been intended as a satisfaction of the debt.” 
The court found no evidence which would take the claimant’s claim 
cut of the operation of the presumption. 

Specific devise in residuary clause—In Will of Smith’ testator’s 
will provided for a number of specific and general bequests and 





* Id. at 490, 287 N.W. at 738. 
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ended with a residuary clause which contained the following lan- 


guage: “I give ... to my son, Fred W. Smith, the entire residue 
and remainder of my estate, ... also my farm in the town of 
Somers, ...” The court held that the devise of the farm was a 


specific devise, and hence not subject to the payment of the general 
bequests. The court also construed the word “bonds” to mean 
“stock” where testator owned stock in the named corporation and 
no such bonds were in existence either at the time the will was ex- 
ecuted or at testator’s death. 

Single trust estate—In Will of Manegold* testator provided for 
certain payments to be made by his executrices to the First Wisconsin 
Trust Company as trustee, and that “the trust which is hereby cre- 
ated for the use and benefit of all such grandchildren and great grand- 
children shall be upon the terms and conditions hereinafter men- 
tioned.” The court held that but one trust was created, and not 
eight separate trusts, one for each of the beneficiaries. The method 
of bookkeeping set up by the trustee could not affect the situation as 
created by the testator. Since the fund was treated as one trust estate, 
the trustee had not violated the statutory provisions as to the propor- 
tion of a trust fund which may lawfully be invested in a single 
security. 

Words of limitation and substitution—In Estate of Hoermann,® 
testatrix bequeathed to one of her sons a specific legacy “to have and 
to hold the same unto him and his heirs and assigns forever.” The 
will contained a residuary clause in favor of all testatrix’s children 
“to have and to hold the same, unto them, share and share alike, and 
to their respective heirs and assigns forever.” The son predeceased 
testatrix leaving a widow, but no issue. The court held that the 
specific legacy lapsed, but that the son’s widow took under the resi- 
duary clause. The phrase in the specific bequest was held to con- 
stitute words of limitation, whereas the phrase in the residuary 
clause constituted words of substitution. The word “respective” 
seems to have turned the trick. 

Survivorship of joint income——In Will of Levy’ a testamentary 
trust provided that the income should be for the joint use and bene- 
fit of testator’s son and two named granddaughters, children of the 
son. The son is still living, but one of the granddaughters has died 
leaving a child surviving. It was held that the son and surviving 
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granddaughters were entitled to the income to the exclusion of the 
child of the deceased granddaughter. As the trust had not yet 
terminated, the court refused to decide who would be entitled to the 
estate upon such termination. 


Power of appointment; inheritance tax.—The court, in Estate of 
Rees," construed the following provision in testator’s will: “At the 
death of my wife, I direct that all property real and personal be 
divided equally among the surviving children: or their issue as my 
wife directs in her will,” as giving the wife a power of appointment 
contingent upon the event that one or more of the children predecease 
the wife. In as much as all the children were living at the wife’s 
death, they took under the will of the testator and not under the pur- 
ported exercise of the power in the wife’s will. The purported ex- 
ercise of the power by the wife was nugatory. Thus no inheritance 
tax was due upon the wife’s death, one having been collected upon 
the testator’s death. 


Power of appointment.—In Meister v. Francisco! the court con- 
strued the testator’s will as giving his widow a life estate. A question 
as to whether the widow had a power to convey a fee simple was 
not decided, as the widow had conveyed by quitclaim deed without 
any reference to any power under testator’s will. In holding that 
the grantee got an estate only for the life of the widow, the court 
adhered to the rule of Towle v. Ewing,’* an early Wisconsin case, 
to the effect that an ordinary quitclaim deed does not contain any apt 
words indicating an intent to sell under a power and that the lan- 
guage naturally and properly relates only to the interest which the 
grantor owns in the land. 


Modification of will denied.—Estate of Boyle’* is a case where 
the life beneficiary of a living trust and two testamentary trusts 
sought to have the trial court allow a modification of the will cre- 
ating the testamentary trusts, by allowing the beneficiary the full 
income provided for, by postponing his duty to pay to the trust estate 
a note to a time beyond that provided in the will. The argument 
was based on a change of circumstances. The trial court granted 
the modification, but was reversed by the Supreme Court. The high 
court held that the will was not ambiguous; and that the exceptions 
provided for in Section 231.21 did not apply, since the rights and 
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interests of others in the trust would be prejudiced. The case is one 
of many which illustrate the difficulty, and not infrequently the fu- 
tility, of projecting one’s ideas and desires into a time after death 
has removed the controlling hand. 

Legal title and jurisdiction—In Will of Ruppert,® the court 
construed a will which devised certain property to testator’s daugh- 
ter, an incompetent, and then appointed a “trustee” for the daugh- 
ter, to give legal title to the daughter, the “trustee” being in the na- 
ture of a guardian rather than a trustee vested with legal title. The 
court also held that the Wisconsin court, in whose jurisdiction the 
land lay, had jurisdiction to construe the will of the non-resident 
testator in so far as it related to the Wisconsin land. This follows 
the case of Will of Hebblewhite.* 


B. ADMINISTRATION PROCEEDINGS 


Payment of interest on legacies——The will involved in Estate of 
Hoehnen" contained certain general legacies followed by a residuary 
clause. The personal property was not sufficient to pay the general 
legacies, and it was not advantageous to sell the realty within the 
customary period of one year. The court held that the general 
legatees were entitled to interest after the one year period since 
the will contained no expression contrary to this general rule. Wait- 
ing for an advantageous sale is usually to the advantage of the 
residuary legatees rather than to the advantage of the general 
legatees. 


C. CREATION OF A TRUST 


Imperfect gift not a trust—In Roseman v. Sauber,’® Rebecca 
Roseman had delivered $2000 to Anna Davidson with instructions to 
loan it and take a note payable to Anna, and that if anything happened 
to Rebecca the note was to go to her stepson, the plaintiff. Later 
Anna collected $1000 of the principal and paid it to Rebecca. Inter- 
est was also remitted to Rebecca. Later the renewal note for $1000 
was itself delivered to Rebecca. After Rebecca’s death, Anna made 
an assignment by separate instrument, to the plaintiff. The note was 
in the possession of Rebecca’s executor after her death, and the 
plaintiff brought replevin. On these facts the court held for the 





* 233 Wis. 527, 290 N.W. 122 (1940). 
%*228 Wis. 259, 280 N.W. 384 (1938); 1939 Wis. L. R. 123. 
** 233 Wis. 645, 290 N.W. 137 (1940). 

* 232 Wis. 581, 288 N.W. 173 (1939). 
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executor, stating that there was neither (1) a valid gift inter vivos, 
nor (2) a valid trust. Thus the court has refused to torture an 
imperfect gift into a trust. It is to be noted that at the time of her 
death, Rebecca was in possession and control of the note. 


D. ConstRrucTIvVE TRUSTS 


Oral Agreement relating to land.—The trial court’s judgment in 
Schofield v. Rideout’® was reversed and remanded for lack of ad- 
missible evidence. However, the Supreme Court’s opinion, by way of 
dictum, states that where a daughter has conveyed realty to her 
father, under a parol agreement that the father will sell the land 
and pay over the proceeds to her, and the father conveyed the land 
to another without consideration, a constructive trust is raised in 
favor of the daughter. This arises because the breach of the con- 
tract of agency constitutes the breach of a confidential relationship 
and amounts to constructive fraud. Since the breach of the con- 
fidential relationship is a sufficient ground for equitable relief, the 
talk of the breach of the agency contract as constituting fraud is 
only confusing. Unless the father never intended to carry out his 
promise when he made it, how does his breach amount to fraud? 
Are we to conclude that because of relationship, every breach of con- 
tract between father and daughter constitutes fraud? The assumed 
facts present a clear case for equitable relief based upon “unjust en- 
richment under cover of the relation of confidence.” 

AAA processing tax——The decision in Ph. Orth Company v. 
New Richmond Roller Mills Company denied recovery of AAA 
processing tax by a buyer of flour against the manufacturer on any 
theory of unjust enrichment, express trust or constructive trust. The 
opinion contains citations to federal court decisions to the same effect. 


E. ADMINISTRATION OF TRUSTS 


Welch v. Welch”* is a long case covering 76 pages of the official 
reports; the syllabus alone is eight pages. The action was for an 
accounting covering the administration of a trust which was cre- 
ated in 1914 and subsequently modified. There were 23 assignments 
of error, each of which is treated separately by the court in its opin- 
ion. In addition, the accountants, employed to make an audit, ap- 





* 233 Wis. 550, 290 N.W. 155 (1940). 
Sinclair v. Purdy, 235 N.Y. 245, 139 N.E. 255 (1923). 
™ 232 Wis. 491, 287 N.W. 713 (1939). 

235 Wis. 282, 290 N.W. 758, 293 N.W. 150 (1940). 
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pealed from the order fixing their compensation, and several con- 
tentions are dealt with in the opinion denying a motion for a rehear- 
ing. Most of the problems are matters of construing the trust instru- 
ment, particularly in relation to the making and retention of invest- 
ments, and business dealings between the trust, as such, and one of 
the trustees who was also a beneficiary. The settlor, until her death, 
in 1923, was one of the three trustees, and the court emphasizes the 
administration during that period as important on matters of con- 
struction and policy. The trustees were given very broad discretion- 
ary powers, including the right personally to transact business with 
the trust estate. This freed them from the restrictions as to in- 
vestments imposed by Chapter 320. The net result of the case was 
that nearly all of the contentions were resolved in favor of the trus- 
tees. The opinion contains nine different citations to the Restatement 
of Trusts. These citations are given as summaries of applicable rules 
of law, and emphasize the growing use of the Restatement by the 
courts. 

The court lays down the rule that both ordinary and extra-ordin- 
ary expenses incurred in connection with unproductive property are 
payable out of principal, unless otherwise provided in the trust in- 
strument.** 

The trust owned certain stock of a corporation which paid di- 
vidends, part of which were attributable to earnings subsequent to the 
creation of the trust, and part out of surplus resulting from an in- 
crease in value or book appreciation of its real estate. The Supreme 
Court modified the trial court’s judgment in respect to treating this 
item as income, by ordering the trial court to ascertain the amount 
of dividends attributable to each source, and to treat that portion 
due to earnings as income to the trust, and the portion due to appreci- 
ation as corpus—the latter to be restored to the trust either by the 
beneficiaries or by the trustees as set forth in the opinion. To the ex- 
tent restoration has to be made by the trustees, they are to be given 
a lien upon the overpaid beneficiaries’ interests in the trust until they 
are reimbursed. It should be noted that the allowance for services 
to the accountants, which represented a drastic reduction from the 
bill submitted by them ($8110 to $1600), made by the trial court was 
approved by the Supreme Court. Much of their work was considered 
unnecessary because the theories they propounded as to the manner 
in which the trust should have been administered were unsound. 





* 235 Wis. 282, 331, 290 N.W. 758, 780 (1940). 
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F. GUARDIANS 


Appointment.—In Guardianship of Warner,** the court reiter- 
ated the Wisconsin view set forth in an earlier case*® that only with 
great hesitation should courts, by the appointment of a guardian, 
interfere with the discretion of elderly people. The county court 
had appointed a guardian of the person and estate of Warner at 
the age of seventy-nine years. At age eighty-two Warner had pe- 
titioned for the guardian’s dismissal, and the county court had denied 
his petition. This was reversed by the Supreme Court upon review- 
ing the testimony in both the prior proceedings. 


Knowledge not imputed to bank.—Matz v. Ibach™® involved a 
situation where the cashier of a bank was guardian of three minors. 
As guardian he unlawfully withdrew funds of his wards and mis- 
appropriated the money. The withdrawals were made upon his checks 
drawn as guardian payable to a corporation of which he was trea- 
surer. The court held that the bank was not charged with knowledge 
of his wrongful acts as guardian, and hence not liable to the wards. 





* 232 Wis. 467, 287 N.W. 803 (1939). 
** Guardianship of Welch, 108 Wis. 387, 390, 84 N.W. 550, 551 (1900). 
235 Wis. 45, 291 N.W. 377 (1940). 











NOTES AND COMMENTS 


HomEstTEAD EXEMPTION—QUANTITY OF LAND AS AFFECTED BY 
LocaTION AND Use! 


I. Location. From 1849 to 1935, the Wisconsin homestead ex- 
emption statute? provided in regard to the physical quantity of land 
to be exempt : 


A homestead . . . consisting, when not included in any city or 
village, of any quantity of land, not exceeding forty acres, used 
for agricultural purposes ; and when included in any city or village 
of any quantity of land not exceeding one-fourth of an acre... . 


By a literal interpretation of the section as it thus stood, non- 
agricultural property located outside of a city or village was not en- 
titled to an exemption, but in 1886 the Wisconsin Supreme Court 
construed the word “agricultural” to mean “rural” and thus brought 
non-agricultural rural property within the forty acre exemption and 
at the same time rendered the word “agricultural” superfluous.‘ 
Prior to this, the court had decided that the word “agricultural” had 
no application to property within a city or village, by holding that 
agricultural property so located was limited to a one-fourth acre 
exemption.® Thus, it was considered as established under these de- 
cisions that whether a debtor’s property was entitled to an exemp- 
tion of forty acres or of one-fourth acre depended solely on whether 
it was located within or without the limits of a city or village. 

In 1935, however, through the enactment of an extensive revisor’s 
bill,® Séction 270.20 was changed to read :" 





*For a general discussion of the Wisconsin homestead exemption statute, see 
Crow, The Wisconsin Homestead Exemption Law (1935) 20 Mara. L. Rev..1. 

*?From 1849 to 1933, the statute included “town plot” with “city or village.” 
In that year, the words “iown plot” were omitted with the following explanation 
by the revisor: 

“We have omitted the words ‘town plot’ in this section, as it would seem 
to be not in accordance with the spirit of the exemption to prohibit a man from 
having a homestead in the country composed of forty acres for agricultural 
purposes, simply because the same may have been plotted into lots, blocks, and 
streets for his convenience in making sales of portions thereof.” 

* Wis. Stat. (1933) § 272.20. 

* Binzel v. Grogan, 67 Wis. 147, 29 N.W. 895 (1886). 

* Bull v. Conroe, 13 Wis. 233 (1860). 

* Bill 50 S. which became c. 541, Laws of 1935. Section 232 embodies the 
change in the homestead exemption statute. 

"Wis. Stat. (1935) § 272.20. 
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A homestead selected by a resident owner not exceeding forty 
acres of land, when used for agricultural purposes, and when 
otherwise used not exceeding one-fourth of an acre.... 


The question presented by the section as it now stands is whether 
this change should not result in the replacement of the former rural- 
urban test by an agricultural-non-agricultural test for the purpose of 
determining whether particular land is entitled to an exemption of 
one quarter of an acre or of forty acres. 

The Wisconsin court has held that when the legislature uses words 
which have already been construed by the court a presumption arises 
that the legislature knew of such construction and used the words 
with it in mind. Therefore, the court might conceivably hold that, 
since the word “agricultural” had already been construed to mean 
“rural” in the exemption statute, the legislature intended it to con- 
tinue to have that meaning. The evidence is strong, however, that 
if the legislature considered the change in the statute at all it must 
have concluded that an agricultural test was stated by the revisor’s 
bill. It is obvious from the face of the bill that the references to 
city and village were omitted, and the words “when otherwise used” 
added.® If there was any intention to restate the rural-urban test, 
there is no doubt that the revisor would have retained the references 
to city and village and struck out the words “when otherwise used.” 
]lt_would seem that the present statute states an agricultural-non- 
agricultural test without ambiguity. The court has said that a statute 
which is plain on its facé mtist be applied as it reads and that it is 
for the legislature to correct any errors ;!° the public should be en- 





* E.g., Jorgenson v. Chicago & N.W. Ry. Co., 153 Wis. 108, 140 N.W. 1088 
(1913). In this case such presumption was said to be conclusive where the words 
are strongly entrenched in the law. See also, Wis. Stat. (1939) § 370.01 (1): 
“. , . but technical words and phrases and such others as may have acquired a 
peculiar and appropriate meaning in the law shall be construed and understood 
according to such peculiar and appropriate meaning.” 

* Obvious because in Wisconsin a bill contains the old statute with a line 
drawn through the words which are struck and with the inserted words italicized. 
The revisor’s note, which may be used as an aid to interpretation and which 
is inserted in the bill itself, shows that the revisor believed that he was stating 
an agricultural test: 

“At present the exemption does not literally cover a residence outside of a 
municipality unless the land is used for farming (italics supplied) and does cover 
a farm in a municipality.” 

* E.g., State ex rel. Monroe County v. Vernon County, 148 Wis. 274, 134 N.W. 
360 (1912); Kugler v. Milwuakee, 208 Wis. 251, 242 N.W. 481 (1932); Oconto 
County v. Townsend, 210 Wis. 85, 244 N.W. 761 (1933); State ex rel. Young v. 
Maresch, 225 Wis. 225, 273 N.W. 225 (1937). All of these cases concern changes 
in revision of the statutes. 
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titled to rely on the meaning suggested by plain statutory words" 
and the words themselves offer the best evidence of what the legis- 
lature intended. 

On the other hand, the court has also said that the literal wording 
cf a statute may be departed from where its application would be 
absurd or unreasonable,!* and it is possible that the court might find 
it unreasonable to limit rural non-agricultural property to an exemp- 
tion of a quarter acre and extend, at least potentially, the exemption 
of urban agricultural property to forty acres. Such a result would 
seem unlikely, however, in view of the arguments of policy!® which 
might be advanced in favor of an agricultural test and the recent 
declaration of the court that it will hesitate to find an absurdity in the 
application of a statute. It would appear more probable that the 
court would be inclined to approve the new test apparently set forth 
in the statute. 

It is possible, however, that the court, in view of the perfunctory 
way in which revisor’s bills are usually passed,!> might conclude that 
the bill had been passed without any adequate examination and, 
consequently, that the legislature had not intended to change the 
rural-urban test.1® The vital objection to such an approach, however, 
is that there is no evidence that the legislature did not fully consider 
and deliberately intend to adopt an agricultural test. 

II. Use. In 1862, in the case of Casselman v. Packard,!™ the 
Wisconsin Supreme Court first set forth the rule denying exemption 





“Oconto County v. Townsend, 210 Wis. 85, 244 N.W. 761 (1933). 

* E.g., State ex rel. Minneapolis, St. Paul & Sault Ste. Marie Ry. v. Railroad 
Commission, 137 Wis. 80, 117 N.W. 846 (1908); State ex rel. Jackson v. Leicht, 
231 Wis. 178, 285 N.W. 335 (1939). 

* Such a test would tend to encourage the cultivation of idle rural and urban 
land. 
“State ex rel. Associated Indemnity Corp. v. Mortenson, 224 Wis. 398, 272 
Wis. 457 (1937). The court said that it would be hesitant to find absurdity in 
application because of the danger of substituting its judgment of what is absurd 
for that of the legislature. 

*This probably explains the Wisconsin court’s presumption that revisor’s 
bills are not intended to materially change the law. £.g., Van Brunt v. Joint 
School Dist., 185 Wis. 493, 201 N.W. 755 (1925); Wisconsin Gas & Elec. Co. v. 
Fort Atkinson, 193 Wis. 232, 213 N.W. 873 (1927); Wisconsin Power & Light 
Co. v. Beloit, 215 Wis. 439, 254 N.W. 119 (1934). 

“Tf this approach were to be followed with respect to revisor’s bills, 
it would be desirable to limit its use to cases where the revisor does not affirma- 
tively state in his note to the change that it changes the law; this exception would 
seem important for the revisor is in a position to make countless minor changes 
which are desirable and are yet not important enough to attract the attention 
of some pressure group. 

16 Wis. 114 (1862). (The debtor owned village property not exceeding 
one fourth of an acre on which, along with dwelling house, were various 
buildings used and leased for business purposes. The court extended the home- 
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to those lands and buildings which, although they may constitute a 


part of the land on which the debtor’s home is situated and are within//\ 


the statutory limitation on acreage, are, nevertheless, used primarily 
tor purposes other than that of maintaining a home or living quarters. 
The principle thus adopted has since become known as the doctrine 
oi “vertical division.” The court, however, has never made use of 
this doctrine to divide a single building, nor has it divided property 
horizontally so as to exempt only those floors of a building which are 
actually used by the debtor for his home, and to deny exemp- 
tion to other floors which are not so used.’* The court has justified 
this practice of vertical division by saying that such a division must 
have been contemplated by the legislature because of the words of 
the statute “with the dwelling house thereon and its appurtenances,”?® 
but perhaps the real reason may have been that the court in these 
early cases was attempting a value limitation of its own in the 
absence of a statutory limit. Whatever the reason, the logical in- 
consistency of dividing property vertically for the purposes of ex- 
emption, and not horizontally has met with considerable objection,”° 
as has also the court’s policy of allowing exemption to a small shop 





stead exemption only to the property actually occupied by the debtor). Shoffen 
v. Landauer, 60 Wis. 334, 19 N.W. 95 (1884) (Besides the dwelling house actu- 
ally occupied by the debtor, another house on the same property leased to 
tenants was claimed as exempt. The court held the leased house not exempt). 
But cf. Hoffman v. Junk, 51 Wis. 613, 8 N.W. 493 (1881) (Here the debtor 
lived in a small house on one end of the lot and also owned another small 
house on the other end which was occupied occasionally by a tenant. There 
were also several outbuildings on the lot whose character, situation and use 
were not described. It was held that the evidence was insufficient to show the 
whole premises were not the debtor’s homestead; since it was conceded that 
part of the property was a homestead, the onus was on the plaintiff to prove 
that the whole lot was not a homestead). 


*Phelps v. Rooney, 9 Wis. 70 (1859) (Here a $15,000 store in which thes 


owner lived was exempt). Harriman v. The Queen Insurance Co. of London & 
Liverpool, 49 Wis. 71, 5 N.W. 12 (1880) (A hotel in which the owner lived 
was held entirely exempt). Palmer v. Hawes, 80 Wis. 474, 50 N.W. 341 (1891) 
(Here a three story building, two floors of which were leased as a store and 
photograph gallery and the other floor occupied by the owner, was entirely 
exempt). 

” “We cannot believe that the legislature ever intended that a person should 
hold all the buildings which might be erected upon a one fourth acre of ground 
in a city or village, whatever might be their character, or for whatever purposes 
they were designed, under the homestead law, merely because he might live in 
one of them. Such a construction seems to us most unreasonable. . . . Of course 
the exemption of that quantity of land has regard to the purpose for which 
it is used.” Casselman v. Packard, 16 Wis. 114, 115 (1862). 

»” Justice Dixon, in his concurring opinion in the Casselman case, 16 Wis. 
114, said, p. 117, “The use is nothing, but the form of the use is everything, 
in determining the question of exemption. I cannot but regard this as a most 
blind and unthinking devotion to mere form, with no shadow of substance.” 


- 
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used by the debtor to maintain his home,”* while denying exemption 
to separate buildings leased to others, the rent from which likewise 
contributed to maintaining the home. 
“~~ ~—s In _1901, the legislature imposed a value limitation of $5,000 on 
homestead property which could be claimed as exempt,” and while 
several cases involving the question of whether or not such property 
should be divided have come before the court since this amendment, 
in none of them has a division been made. 
In Will of Bresnehan** the court refused to divide urban property 
consisting of two buildings, one of which was not occupied by the 
debtor, but was used for storing business equipment in the lower 
floor, while the upper floor was rented out for living quarters. The 
court looked only to the $5,000 limit, disregarding the use to which 
the property was put. 
In Roche v. Dubois** the debtor owned three acres of land on | 
which were a small garden and sixteen tourist cabins, in one of which 
the debtor lived. Counsel argued that the $5,000 limitation did away | 
with the necessity of division, but the court avoided the issue, hold- 
ing that the cabins were appurtenances within the meaning of the | 
statute and comparing this situation to that of an owner living in 
and operating a hotel.” The court added that_the Bresnehan case 
should not be construed as overruling the cases allowing vertical 
division, but as merely limiting their application. 
In Estate of McKenzie** the debtor owned and operated a tavern 
and dance hall on the lot adjacent to his dwelling house. The court 
felt that the whole premises might properly be considered exempt 
as constituting a homestead.2* In referring to the possibility of 
division under the $5,000 limitation, the court said :?8 








™16 Wis. 114, 115 (1862): “In addition to the dwelling, a person perhaps 
might erect a small shop or a building of that character, on the lot, which 
he himself used and occupied for the purpose of his trade and business without 
forfeiting the exemption.” 

™Laws of 1901, c. 269, §1. 

221 Wis. 51, 265 N.W. 93 (1936). 

* 223 Wis. 438, 271 N.W. 84 (1937). 

**See Palmer v. Hawes, 80 Wis. 474, 5 N.W. 12 (1880) cited supra n. 18. 

7° 232 Wis. 425, 287 N.W. 695 (1939). 

™ The case of In re Shepardson, 28 Fed. (2d) 353 (S. D. Calif. 1928) was 
cited. There two parcels on opposite sides of the road were adjudged a home- 
stead; on one side of the road was a house in which the debtor resided and 
on the other were a building used by the debtor for the sale of merchandise 
and gasoline, a barn, a small house, and nine cabins which were rented to 
tourists. 
* 232 Wis. 425, 433, 287 N.W. 695, 698 (1938). 
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It [the $5,000 limit] expresses the legislative intent to exempt 
property up to that value. One person is entitled to exemption of 
property of that value as well as another, and upon reason should 
be so entitled regardless of the manner in which he uses the 
property. ... 


Justice Fowler wrote the opinions in both the Roche case and 
the McKenzie case, and it is doubtful whether the general language 
of the latter case was meant to close an issue purposely avoided and 
left open in the previous case. It would seem that the value limi- 
tation imposed by the legislature in 1901 should not impair the rea- 
soning of the Casselman case which initiated the rule of vertical di- 
vision. The question of what constitutes a homestead remains, re- 
gardless of any limitation in value that may be imposed upon it. 
However, if any type of division other than one based on acreage 
and value is to persist, the inconsistencies which hampered the admin- 
istration of the vertical division doctrines should be removed. 

ConraD J. SHEARER 
ArtHur P. REMLEY 


MuNICcIPAL CoRPORATIONS—CONSTRUCTION OF STATUTE AS SPE- 
cIAL LecIsLaTtion—In Federal Paving Corporation v. Prudisch,> 
the Supreme Court held that section 62.215? of the Wisconsin Sta- 
tutes (1939) was unconstitutional as a special act amending city char- 
ters. This was the third in a series of cases which began in 1938 
when a contractor was denied recovery upon a paving contract with 
the city of Wauwatosa because of the city’s failure to comply strictly 
with the Wisconsin statutory requirement that bids be advertised 
a full two weeks in advance. A year later this same contractor, 





*235 Wis. 527, 293 N.W. 156 (1940). 

?“Whenever any city shall have received prior to January 1, 1939, and shall 
be enjoying any benefits or improvements furnished under any contract which 
shall have been or shall hereafter be declared as imposing no legal obligation 
upon such city and which contract was entered into in good faith and was fully 
performed and the work accepted by the proper city officers so as to impose a 
moral obligation upon such city to pay therefor such city may by resolution of 
its common council and in consideration of such moral obligation pay to the 
person furnishing such benefits and improvements the fair and reasonable value 
of such benefits and improvements.” (Italics supplied.) 

® Wis. Const. Art. IV, §31 (9): “The legislature is prohibited from enacting 
any special or private laws ... for incorporating any city ...or to amend 
the charter thereof.” 

*Bechthold v. Wauwautosa, 228 Wis. 544, 277 N.W. 567, 280 N.W. 320 
(1938). In the original opinion the contract was sustained in view of the fact 
that the city had acted in “substantial” compliance with the law. The rights of 
neither the city nor any prospective bidder were affected by the failure of the 
city to advertise for bids a full two weeks in advance as required by Wis. Stat. 
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having brought an action in quasi contract, was again denied relief.5 
To provide for such situations, where work had been done in good 
faith, the legislature enacted Section 62.215 authorizing “any city” 
to pay the reasonable value of benefits received prior to January 1, 
1939, under any contract which had been or should be declared void. 
Pursuant to this legislation the common council of Wauwatosa passed 
a resolution directing payment to the Federal Paving Corporation 
(plaintiff in the above actions) which concern subsequently brought 
mandamus to compel the city treasurer to comply with this resolution. 
On appeal from an order denying mandamus, the Supreme Court 
held the authorizing statute void, construing it in the light of Section 
62.03 (1) which provides that the provisions of Chapter 62 (in which 
the challenged section appears) shall not apply to first class cities. 

There are two possible grounds upon which this decision might 
rest: First there is the rule, supported by adequate authority in this 
state,® that a statute limited to past facts is special legislation unless 
it applies to all cities; and second, the theory voiced by the trial 
court, and in general terms approved by the Supreme Court in the 
instant case,’ that a statute limited in application to past facts is 





(1937) §62.15 (3). No bad faith or corruption was alleged; the paving corpora- 
tion had performed satisfactorily and the improvement was accepted. However 
on rehearing this holding was reversed with the suggestion that in an action on 
a theory of unjust enrichment equities of the contractor might be adjusted. 

*Federal Paving Corporation v. Wauwautosa, 231 Wis. 655, 286 N.W. 
546 (1939). The court purports to rely on the doctrine of Shulse v. Mayville, 
223 Wis. 624, 271 N.W. 643 (1937), that when a city cannot bind itself, except 
in a certain way, it is not liable on grounds of quasi contract for benefits 
bestowed in any other way. Unfortunately the court looks only at the language 
of the Mayville case and not at what was actually decided. Wis. Stat. (1933) 
§62.12 (16) (c) provides: “No debt shall be contracted against the city unless 
authorized by a majority vote of all members of the council.” Since that 
provision was not complied with in the Mayville case there was no contractual 
obligation; nevertheless plaintiff recovered the fair value of benefits accepted 
by the city upon principles of unjust enrichment. The Wauwatosa case places 
on the contractor the whole burden of seeing that the city complies in all details 
with the statute. 

* Boyd v. Milwaukee, 92 Wis. 456, 66 N.W. 603 (1896); Burnham v. Mil- 
waukee, 98 Wis. 128, 73 N.W. 1018 (1897); Cawker v. Central B. P. Co., 
140 Wis. 25, 121 N.W. 888 (1909); Neacy v. Drew, 176 Wis. 348, 187 N.W. 218 
(1922). This rule is based upon the proposition that while classification is valid, 
a class must be so formed as to admit the possibility of other cities passing 
into it, and since a limitation to past or existing facts does not permit this, 
it creates a closed class. 

235 Wis. 527, 531, 293 N.W. 156, 158 (1940): “Although the matter is 
not free from difficulty, we conclude that the conclusions of the trial court were 
sound.” The opinion of circuit judge Sullivan of Milwaukee County, to which 
the above remark referred, was that regardless of the law’s applicability to all 
cities it lacks one of the essential requirements of a general law in that it relates 
to existing circumstances as of January 1, 1939. 
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by virtue of that feature alone a special act even if it applies to all 
cities.® 

If the second of the above possibilities is the rule of this case, 
the opinion not only fails to clearly say so, but is actually misleading. 
The court seems to rely on the first rule, however, as the opinion in- 
dicates that the constitutional objection to Section 62.215 would be 
cured if the section applied to all cities.® If that is the true ratio 
decidendi of the decision, the application of the rule to the statute in- 
volved in this case is difficult to justify. The challenged legislation, 
as will be pointed out, could reasonably be construed to apply to all 
cities ; therefore, the court should have adopted such a construction in 
deference to the well established principle that “whenever an act 
can be so construed . . . as to avoid conflict with the constitution 
this will be done.”?° 


Since Section 62.215 is worded “any city” the only basis for the 
court’s determination that the act applies only to second, third and 
fourth class cities is that Section 62.03 excludes first class cities from 
the provisions of Chapter 62.11 Was the court right in assuming 
that a provision of this kind at the beginning of a chapter conclus- 
ively limits the scope of all provisions of that chapter? A contrary 





*Such a holding might be supported by the third of the four tests of 
classification laid down in Johnson v. City of Milwaukee, 88 Wis. 383, 60 N.W. 
270 (1894); but all Wisconsin cases applying these tests have involved statutes 
applicable to less than all cities. The four tests enunciated by the Johnson case, 
which have since been the basis of Wisconsin special legislation cases, are: 

(1) Classification must be based upon substantial distinctions. 

(2) Classification must be germane to the purpose of the law. 

(3) Classification must not be based upon existing circumstances only— 
that is, must not be so formed as to preclude addition to numbers in- 
cluded in the class. 

(4) Classification must apply equally to each member of the class. 

°235 Wis. 527, 536, 293 N.W. 156, 160 (1940). “If a statute in terms applies 
to all cities, the circumstance that there may be no factual situation in some 
cities upon which it may operate does not disclose attempted classification, 
good or bad.” Further, the court in the instant case distinguishes Schintgen v. 
La Crosse, 117 Wis. 158, 94 N.W. 84 (1903) by pointing out that the statute 
in that case applied to all cities. Similarly, State v. Thiessen, 232 Wis. 126, 286 
N.W. 561 (1931), was distinguished upon the sole ground that the act in that 
case, Wis. Stat. (1939) §66.06 (10) (d), appeared in Chapter 66 in which there 
is no section excluding first class cities as there is in Chapter 62. Although the 
acts in both of these cases were curative they were not necessarily limited to 
past facts and could have been distinguished on that basis had the court adopted 
the rule of the trial court. It therefore seems significant that the court preferred 
to treat these acts as analagous tc the section in the principal case except as 
to applicability to all cities. 

2 Sutherland, Statutes and Statutory Construction (2nd ed. 1904) §498. 

1“(1) The provisions of chapter 62 of the statutes shall not apply to cities 
of the first class under special charter.” (Milwaukee, the only first class city, 
is under a special charter.) 
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view was taken in Cawker v. Dreutzer'* where it was held that a 
definition of the word “powers” as an authority to do some act in 
relation to land, in Section 232.02, did not preclude the application of 
other provisions of the chapter to personal property as well as land. 
The reference to Section 62.03 for the purpose of limiting the scope 
of the statute in the instant case (and consequently finding it void) is 
particularly questionable since a perusal of Chapter 62 reveals that 
many of its provisions are applicable to cities of the first class as well 
as to others.4* For example, Section 62.05, providing that “cities 
shall be divided into four classes” necessarily includes all cities ;14 
the provision for alteration of wards by “any city” expressly refers 
to wards in first, as well as second, third, and fourth class cities ;45 
in the section on special assessments it is provided that “any city 
of the first class may proceed under this section. . . .”4® In some 
sections of Chapter 62'7 the legislature has expressly limited the 
provisions to second, third, and fourth class cities, where it so in- 
tended, instead of relying upon Section 62.03. All this would seem to 
indicate that a section of this chapter, so worded as to apply to any 
city, may be intended by the legislature to do so regardless of Sec- 
tion 62.03. 

But even if the section declared void in this case is to be read 
in the light of Section 62.03, the conclusion of the court that a closed 
class is there created, is by no means inevitable. Subsection (2) of 
Section 62.03,!* providing that any city of the first class may adopt 
by ordinance any of the provisions of Chapter 62, clearly renders 
nugatory any possible limitation imposed upon the act in question by 
Subsection (1) of 62.03.19 A statute certainly is not limited to 
certain classes of cities when any city, including Milwaukee, can 
freely avail itself of its provisions. The nullifying effect of the second 





197 Wis. 98, 131, 221 N.W. 401, 413 (1928). 

“For use of this type of argument by the Wisconsin Supreme Court in 
another connection, see Weitzman v. Bissell Lumber Co., 193 Wis. 561, 565, 
214 N.W. 353, 354 (1927). 

“Wis. Stat. (1939) §62.05. 

* Wis. Stat. (1939) §62.08 (1), (2). 

* Wis. Stat. (1939) $62.21 (1) (a), (3) (b). 

Wis. Stat. (1939) § 62.13 (4) (d), (7m), (7n); § 62.195. 

78«(2) Any such city may adopt by ordinance the provisions of Chapter 
62... or any section . . . thereof... .” 

*This point was raised by council for appellant in brief on motion for 
rehearing. Respondents passed over the point lightly, insisting as they had in 
their original brief, that the act was invalid whether it applied to all cities or not 
in spite of language to the contrary in the opinion. This state of the argument 
would seem to call for some discussion from the court to clarify the law as 
expressed in the original opinion, but motion for rehearing was denied without 
opinion. 
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subsection of 62.03 upon the first, from the point of view of the spe- 
cial legislation problem, is especially clear in this case where the act 
is only permissive and requires further action on the part of any 
city to put it into operation.” 

In view of the above arguments, it would be at least a reasonable 
construction of Section 62.215 to find that it includes all cities. Since, 
by the reasoning of the opinion, such a construction would make the 
act valid, the construction adopted by the court contravenes the rule 
that where a statute admits of two constructions, one of which will! 
make it valid, and the other void for repugnance to the constitution, 
the former should prevail.”4 

If the true basis of the decision is, as it appears to be, that, 
construing Sections 62.03 and 62.215 together, the latter is a curative 
act excluding first class cities, the court has resorted to a strained 
and unjustifiable construction to find an act of the legislature un- 
constitutional. If, on the other hand, this case means that any 
statute limited to past facts is an invalid classification between cities 
in which such facts exist and other cities, it is regrettable that the 
Supreme Court did not say so. On the face of the opinion, legis- 
lators would be justified in assuming that a mere shift to Chapter 66 
would remove the constitutional objection from the statute here in- 
validated. Nevertheless, in view of the Supreme Court’s passing 
remark that the trial court’s position was sound, persons interested 
in this type of curative legislation would be inviting litigation unless 
both the “limitation to past facts” feature and the “less than all 
cities” objection were eliminated. 

Marvin E. KiitTsNER 





*There is no constitutional objection to optional legislation. Adams v. 
Beloit, 105 Wis. 363, 81 N.W. 869 (1900); 1 Dillon, Muncipal Corporations 
(5th ed. 1873) §155. 

™ Verges v. Milwaukee County, 116 Wis. 191, 198, 93 N.W. 44 (1903); 
Bigelow v. West Wis. Railway Co., 27 Wis. 478 (1871); Petition of Breiden- 
bach, 214 Wis. 54, 62, 252 N.W. 366, 369 (1933). In Johnson v. City of Mil- 
waukee, 88 Wis. 383, 60 N.W. 270 (1894), this principle was said to extend even 
where the construction which will make the act valid “is not the most natural or 
obvious construction of the language used.” 











NEWS OF THE SCHOOL 


ENROLLMENT: 

Autumn ....... 1935 1936 1937 1938 1939 1940 

Pisest Year ..... 162 185 141 184 180 124 

Second Year .... 119 130 130 101 134 125 

Third Year ..... 129 132 130 126 112 135 

Fourth Year ... 3 3 3 3 1 3 
eres 413 450 404 414 427 387 


Summer Session 137 109 156 108 122 112 


Facutty: Professor Ray Brown is on leave of absence during 
the first semester. He is engaged in research on the organization and 
procedures of Wisconsin commissions. Professor Oliver Rundell 
will spend the second semester at the University of Michigan as 
visiting professor of law. 


Note on History oF THE Law ScnHoot: We are indebted to 
Honorable Oscar Hallam, a distinguished alumnus of the Wisconsin 
Law School and former Associate Justice of the Supreme Court of 
Minnesota, for the following memorandum: 

“Tn a recent issue of the Wisconsin Law Review was published the 
address of Chief Justice Marvin B. Rosenberry delivered at the cere- 
mony dedicating the new law library building at the University of 
Wisconsin. I note that in Justice Rosenberry’s historic review no 
mention is made of the administration of Dean Ithamar C. Sloan. 
Dean Sloan was Professor of Law in the Law School from 1875 to 
1894 and was Dean of the Law School from 1885 to 1889. This lat- 
ter period was a notable period latgely because of the outstanding 
character of Dean Sloan. In the opinion of the students of that time 
Dean Sloan was near to Dr. Bascom as one of the most outstanding 
figures in the faculty of any of the departments of the University 
during the last half of the 1880-90 decade. 

“Dean Sloan taught equity, real estate and corporation law. Other 
instructors of his time were: Judge J. H. Carpenter, professor 
of contracts, torts and criminal law; Justice John B. Cassoday, pro- 
fessor of wills and constitutional law; Hon. Burr W. Jones, pro- 
fessor of domestic relations and evidence; and A. L. Sanborn, later 
United States District Judge, professor of pleading and practice. 
They were a strong group. 
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“In the last half of 1888-89 a series of special lectures was given. 
Judge George B. Clementson, one of the best lecturers I ever heard, 
gave a course of lectures on estoppel, Judge George H. Noyes a 
course on carriers, Judge John B. Winslow a course on criminal 
processes, Judge James G. Jenkins a course on trade marks, and 
Judge Hastings a course on taxes and tax titles. 

“Dean Sloan used text books—Washburn on Real Property, Wil- 
lard on Equity Jurisprudence, and Angell and Ames on Corporations. 
These text books, now antiquated, were never well adapted to use 
as student’s texts; there were then none better. Dean Sloan gave a 
daily quiz, calling students from cards which he kept in an old cigar 
box. His methods may not have been according to the most approved 
modern standards but he would have been a success as a teacher with 
any system. He had a keen analytical mind, a power of leading the 
students through intricate legal problems and of imparting some- 
thing like legal inspiration. 

“Dean Sloan made a substantial contribution to legal education and 
it was with genuine pleasure that I served on a committee of my 
class toward the end of the school year 1888-89 and urged upon the 
President of the University and the Chairman of the Executive 
Committee of the Board of Regents that he be retained as Dean. 
I am frank to say now that Dean Sloan was greater as an instructor 
than as a dean, and that the induction of Colonel Bryant as Dean was 
probably a good move and in accordance with good standards of law 
school administration and curriculum.” 





